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Vazeni klienti,

obracime se na Vas s prvnim letoSnim prehledem téch nejzajimavéjSich zmén v
pravnich predpisech a rozhodovaci praxi ¢eskych soudt.

Dear clients,

We are turning to you with this year's first overview of the most interesting changes in
the legislation and decision-making practice of the Czech courts.

Vas tym FORLEX, advokatni kancelar /
Your team FORLEX, attorneys-at-law
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NOVELA ZAKONA
O PREMENACH

AMENDMENT TO
THE ACT ON
CONVERSIONS

Navrh této novely vychazi z potieby implementace
smérnice EU do ¢eského pravniho radu. Smérnice ma
za cil nastavit na Gzemi statu EU srovnatelné

standardy pravniho zakotveni preshrani¢nich premén.

Novela by mohla zavést novou formu rozdéleni
spolec¢nosti - rozdéleni vy¢lenénim. V takovém
pripadé rozdélovana spole¢nost nezanika a vyclenéna
¢ast jméni prejde:

 najednu nebo vice nové vznikajicich spole¢nosti;

» najednu nebo vice jiZ existujicich spole¢nosti;
nebo

e kombinaci vySe uvedenych forem.

tartup Stock Photos from Pexels

The draft amendment is based on the need to implement
the EU Directive into the Czech legal system. The
directive aims to set comparable standards for the legal
anchoring of cross-border conversions in the EU. The
amendment could introduce a new form of division of a
company - division by spin-off. In such a case, the
company being divided does not dissolve and the part of
the assets allocated passes:

* to one or more newly established companies;
e to one or more existing companies; or
» a combination of the above forms.




Novela by mohla dale prfimo vymezit dokumenty, které
jsou vyzadovany pro preménu a které je nutné
predlozit notari. Nové bude zavedena také Sirsi
ochrana véfiteld, nacez budou chranény i budouci
nebo podminéné pohledavky vzniklé pred zverejnénim
nebo uverejnénim projektu premény. Lhiita pro podani
navrhu na zfizeni poskytnuti dodate¢ného zajisténi je
tf'i mésice ode dne zverejnéni projektu premeény (lhiita
je prekluzivni).

Projekt premény by mohlo byt nové mozné zalozit do
sbirky listin u prislusného rejstrikového soudu alesporn
jeden mésic prede dnem schvaleni premény. Spolu s
projektem se zalozi do sbirky listin také upozornéni
pro véritele, zaméstnance a spole¢niky. Dale by mohl
byt znalec vybiran osobou zti¢astnénou na premené,
nikoliv soudem. Rozhodovani o preméné zptisobem
per rollam (mimo valnou hromadu) by mohlo byt
mozné jak ve spole¢nosti s ru¢nim omezenym, tak v
akciové spolec¢nosti. Oproti drivéjsi Gprave, kdy bylo
umoznéno premistovani sidla z/do ¢lenskych stattit EU
nebo EHS, by nové mohla byt moznost premistovani
sidla i z/do jinych nez ¢lenskych stata.

O dals$im vyvoji novely Vas budeme informovat.

The amendment could furthermore directly define the
documents required for the conversion that must be
submitted to the notary. Broader creditor protection
will also be introduced, whereby future or contingent
claims arising before the publication or disclosure of the
conversion project will also be protected. The deadline
for submitting a proposal for the provision of additional
security is three months from the date of publication of
the conversion project (the deadline is preclusive).

It would now be possible to file the conversion project in
the collection of documents with the competent registry
court at least one month before the date of approval of
the conversion. A notice to creditors, employees, and
shareholders will be filed with the project. Furthermore,
the expert could be selected by the person involved in
the conversion, not by the court. Per rollam (outside the
general meeting) decisions on conversion could be
possible in both a limited liability company and a public
limited company. Compared to the previous regulation,
which allowed the relocation of the registered office
from/to EU or EEC Member States, the possibility of
relocating the registered office from /to non-Member
States would now exist.

We will keep you informed about further developments
of the amendment.
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Dne 16. 12. 2022 byl ve Sbirce zakont vyhlasen navrh
zakona, kterym se méni nékteré zakony v souvislosti s
vyuzivanim digitalnich nastroji a postupl v pravu
obchodnich spole¢nosti a fungovanim verejnych
rejstrikd. V dtsledku implementace evropské smérnice
o digitalizaci tak doslo od 15. 1. 2023 ke zjednoduseni
zakladani spole¢nosti s ru¢enim omezenym.

Hlavni zména se tyka zapisu spole¢nosti do
obchodniho rejstriku, nebot zapis nadale nebude
podminén predchozim ziskanim zivnostenského
opravnéni. Dalsi dilezitou zménou je moznost nové
zakladat spole¢nosti s ru¢enim omezenym na zakladé
vzoroveé spolecenské smlouvy, které jsou k dostani na
webovych strankach ministerstva spravedlnosti.

ZJEDNODUSENI
ZAKLADANI
SPOLECNOSTI S
RUCENIM
OMEZENYM

SIMPLIFICATION OF
THE
ESTABLISHMENT OF
LIMITED LIABILITY

COMPANIES

On 16 December 2022, a Bill was published in the
Collection of Laws amending certain laws in relation to
the use of digital tools and procedures in corporate law
and the functioning of public registers. As a result of the
implementation of the European Directive on
digitalization, the establishment of limited liability
companies was simplified from 15 January 2023.

The main change relates to the registration of the
company in the Commercial Register, as registration
will no longer be conditional on the prior acquisition of
a trade license. Another important change is the
possibility of newly establishing limited liability
companies on the basis of model articles of association,
which are now available on the website of the Ministry
of Justice.



Navrh se vénuje zejména poskytnuti ochrany
zaméstnanctim agentur prace v pripadé platebni
neschopnosti zameéstnavatele, opatteni k ochrané
agenturnich zaméstnanci, které by mélo spocivat v
zakotveni zakazu, ktery zajisti aby zaméstnanec agentury
prace nebyl docasné pridélen k vykonu prace u uzivatele
na dobu presahujici tii roky, dale pak zakazu uzavirani
pracovnépravniho vztahu zaméstnanca agentury prace
pouze na dobu docasného pridéleni k uZivateli, opatreni,
které by zabranovalo naduzivani moznosti pridélovani
agenturniho zaméstnance k jednomu uZivateli, zruSeni
povinného pojisténi agentur prace pro pripad jejich
tpadku.

Navrh se také snazi o zménu definice nelegalni prace,
nebot na zakladé ustalené judikatury spravnich soudt se
by mélo dojit k tomu, aby byl z definice vypuStén znak
soustavnosti. Navrh novely je zatim pouze ve fazi
pripominkového fizeni a o zménach Vas budeme vcas
informovat.
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The proposal focuses in particular on providing protection
to employees of employment agencies in the event of the
insolvency of the employer, a measure to protect agency
workers, which should consist of a prohibition to ensure
that an employee of an employment agency is not
temporarily assigned to work for a user for a period
exceeding three years, a prohibition on the employment
relationship of agency workers only for the duration of the
temporary assignment to the user, a measure to prevent
the overuse of the possibility of assigning an agency worker
to a single user, and the abolition of compulsory insurance
for employment agencies in the event of their bankruptcy.

The draft also seeks to change the definition of illegal work,
as, based on the established case law of the administrative
courts, the definition should be amended to remove the
inconsistency. The draft amendment is still in the
commenting phase and we will inform you about the
changes in time.




NAVRH ZAKONA O
PREVENTIVNIi
RESTRUKTURALIZACI

Vlada schvalila navrh zakona, ktery by mél
implementovat néktera ustanoveni smérnice
Evropského parlamentu a Rady o restrukturalizaci a
insolvenci. Preventivni restrukturalizace ma za cil
ucinné odvratit hrozici tpadek podnikatele pri
zachovani nebo obnoveni bézného provozu
obchodniho zavodu.

Ozdraveni spolecnosti ma byt dosazeno zejména
prostrednictvim vyjednavani s vériteli nad
restrukturalizacnim planem. Zapojit by mélo byt
mozné jen vybrané klicové véritele. Pohledavky
ostatnich véritelt bude podnikatel vyhledoveé radné
resit ve lhitach splatnosti. Spole¢nost vyhotovi
sanacni projekt, na zakladé kterého poté vypracuje
restrukturalizacni plan, ktery bude obsahovat mimo
jiné popis restrukturalizacnich opatreni, zejména
restrukturalizaci majetku, restrukturalizaci zavazkd,

restrukturalizaci vlastniho kapitalu a provozni zmény.

O prijeti restrukturalizacniho planu budou hlasovat
véritelé. Hlasovani prokaze, jakou podporu svych
véritelti podnikatel obdrzel. Soud bude véc resit az v
okamziku, kdy mu podnikatel predlozi k potvrzeni
restrukturaliza¢ni plan. Soud nebude informace o
restrukturalizaci uverejiiovat, z divodu omezeni
negativni publicity.

DRAFT LAW ON PREVENTIVE
RESTRUCTIRING

The government has approved a draft law to implement
certain provisions of the Directive of the European
Parliament and the Council on restructuring and
insolvency. Preventive restructuring aims to effectively
avert the imminent bankruptcy of an entrepreneur while
maintaining or restoring the normal operation of a business
establishment.

The company's recovery is to be achieved in particular
through negotiations with creditors over a restructuring
plan. Only selected key creditors should be involved. The
debts of other creditors will be duly resolved by the
entrepreneur in due course. The company will draw up a
rehabilitation project, on the basis of which it will then
draw up a restructuring plan which will contain, inter alia,
a description of restructuring measures, in particular asset
restructuring, liability restructuring, equity restructuring
and operational changes.

The creditors will vote on the adoption of the restructuring
plan. The vote will demonstrate the support the business has
received from its creditors. The court will only deal with the
case when the entrepreneur submits the restructuring plan
to it for confirmation. The court will not make information
about the restructuring public, in order to limit negative
publicity.
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VYBRANA DULEZITA SOUDNi ROZHODNUTI
SELECTED IMPORTANT CASE LAW

Soudni moderace smluvni pokuty - Rozsudek Nejvyssiho soudu sp. zn. 31 Cdo 2273 /2022 ze dne 11. 1.
2023

Nejvyssi soud se zabyval primérenosti smluvni pokuty podle ustanoveni § 2051 ob¢anského zakoniku.
Prfimérenost smluvni pokuty se posuzuje s ohledem na to, jakym zptisobem a za jakych okolnosti nastalo
poruSeni utvrzené smluvni povinnosti a v jaké mire se dotklo zajm véritele, které mély byt chranény.
Soud nezkouma neprimérenost ujednani o smluvni pokuté, nybrz neprimérenost konkrétniho naroku na
smluvni pokutu. Nejvyssi soud timto rozhodnutim dospiva ke zméné rozhodovaci praxe, ale dodava, ze
mohou obstat i dosavadni judikaturni zavéry o pravotvorné povaze rozhodnuti soudu o moderaci prijaté
k vykladu § 301 obchodniho zakoniku.

Postup soudu pii moderaci Ize rozlisit na nasledujici faze:
1.soud pri vyuziti interpretac¢nich pravidel stanovenych v § 555 a nasl. ob¢anského zakoniku nejprve
zjisti, jakou funkci méla smluvni pokuta plnit;
2.soud se dale zabyva konkrétnimi okolnostmi s prihlédnutim ke zjisténé funkci smluvni pokuty. Zretel
pritom vezme na vSechny okolnosti konkrétniho pripadu, pricemz zohledni nejen okolnosti znamé
jiz v dobé sjednavani smluvni pokuty, nybrz téz okolnosti, které byly dany pfi poruseni smluvni
povinnosti, jakoZ i okolnosti nastalé pozdéji, maji-li v samotném poruSeni smluvni povinnosti ptivod
a byly-li v dobé poruseni povinnosti predvidatelné;
3.na zakladé téchto okolnosti soud zodpovi otazku, zda vySe smluvni pokuty je primérena vzhledem k
veéritelovym zajmam, které byly naruSeny v diisledku poruseni smluvni povinnosti a mély byt smluvni
pokutou chranény;
4.dospéje-li soud v predchozim kroku k zavéru, ze
a.smluvni pokuta neni neprimérena, pripadné nepodafi-li se mu na zakladé provedeného
dokazovani objasnit rozsah nasledkd porusené smluvni povinnosti ve sfére véritele, aby mohl
ucinit pravni zavér o neprimérenosti naroku ze smluvni pokuty, nemtze narok véritele na
smluvni pokutu snizit;
b.smluvni pokuta je nepfimérena, tak soud ve tfetim kroku snizi smluvni pokutu na primérenou
vysi se zretelem k tém funkcim, které ma plnit, a s prihlédnutim k hodnoté a vyznamu
zajiStované povinnosti.




VYBRANA DULEZITA SOUDNi ROZHODNUTI
SELECTED IMPORTANT CASE LAW

Judicial Moderation of Contractual Penalties - Supreme Court Judgment Case No. 31 Cdo 2273 /2022 of 11
January 2023

The Supreme Court addressed the reasonableness of the contractual penalty under the provisions of
Section 2051 of the Civil Code. The reasonableness of a contractual penalty is assessed with regard to the
manner and circumstances in which the breach of a fixed contractual obligation occurred and the extent
to which it affected the interests of the creditor which should have been protected. The court does not
examine the unreasonableness of the contractual penalty arrangement, but the unreasonableness of the
specific claim for contractual penalty. The Supreme Court's decision marks a change in the decision-
making practice, but it adds that the previous case-law conclusions on the law-making nature of the
court's decision on modification, adopted to interpret Section 301 of the Commercial Code, can also stand.

The court's moderation process can be divided into the following stages:
1.the court, using the rules of interpretation set out in Section 555 et seq. of the Civil Code, first
determines what function the contractual penalty was intended to perform;
2.the court then examines the specific circumstances, taking into account the function of the contractual
penalty ascertained. In doing so, it shall take into account all the circumstances of the particular case,
taking into account not only the circumstances already known at the time the contractual penalty was
agreed upon, but also the circumstances that were present at the time of the breach of the contractual
obligation, as well as circumstances that arose later if they originated in the breach of the contractual
obligation itself and were foreseeable at the time of the breach;
3.on the basis of those circumstances, the court shall answer the question whether the amount of the
contractual penalty is reasonable in relation to the creditor's interests which were impaired as a result
of the breach of the contractual obligation and should have been protected by the contractual penalty;
4.if the court concludes in the preceding step that
a.the contractual penalty is not unreasonable, or if the court fails to clarify the extent of the
consequences of the breach of the contractual obligation on the creditor's interests on the basis of
the evidence taken, so as to be able to draw a legal conclusion on the unreasonableness of the claim
for contractual penalty, it may not reduce the creditor's claim for contractual penalty;
b.the contractual penalty is unreasonable, the court shall, at the third step, reduce the contractual
penalty to a reasonable amount taking into account the functions it is intended to perform and the
value and importance of the obligation secured.




VYBRANA DULEZITA SOUDNi ROZHODNUTI
SELECTED IMPORTANT CASE LAW

Povaha mobilnich domit, tzv. mobilhome - Rozsudek NejvySsiho spravniho soudu sp. zn. 2 As
169,/2021 ze dne 27. 1. 2023

Nejvyssi spravni soud se zabyval povahou mobilhomu. Stézovatel byl toho nazoru, Ze se jedna o stavbu
souvisejici s bydlenim nebo bydleni podminujici dle ustanoveni § 79 odst. 2 pism. o) stavebniho zakona.
Ovsem s takovym nazorem Nejvyssi spravni soud nesouhlasi a uvadi, Ze vySe uvedenou stavbou podle §
79 odst. 2 pism. o) stavebniho zakona je zumpa, potrubni drenaz apod.

Soudy spravniho soudnictvi dosli k nazoru, Ze mobilhome je vyrobkem plnicim funkci stavby v souladu
s ustanovenim § 2 odst. 3 stavebniho zakona. Jelikoz se jedna o vyrobek plnici funkci stavby, tak
nevyzaduje stavebni povoleni ani ohlaseni dle ustanoveni § 103 odst. 1 pism. f bod 15. stavebniho zakona.
AvSak vyzaduje vzdy tizemni souhlas dle ustanoveni § 96 odst. 2 pism. b) ve spojeni s § 103 odst. 1 pism.
f bod 15 stavebniho zakona.

The nature of mobile homes - Judgment of the Supreme Administrative Court Case No. 2 As 169,/2021 of
27 January 2023

The Supreme Administrative Court addressed the nature of a mobile home. The complainant was of the
opinion that it was a building related to or conditioning housing under the provisions of Section 79(2)(o) of
the Building Act. However, the Supreme Administrative Court disagreed with such a view and stated that
the aforesaid construction under Section 79(2)(o) of the Building Act is a cesspool, pipe drainage, etc.

The administrative courts have held that a mobile home is a product fulfilling the function of a building in
accordance with the provisions of Section 2(3) of the Building Act. As it is a product fulfilling the function
of a building, it does not require a building permit or a notification under Section 103(1)(f)(15) of the
Building Code. However, it always requires planning consent under Section 96(2)(b) in conjunction with
Section 103(1)(f)(15) of the Building Act




VYBRANA DULEZITA SOUDNi ROZHODNUTI
SELECTED IMPORTANT CASE LAW

Dodatec¢né povoleni ¢erné stavby — Rozsudek Nejvyssiho spravniho soudu sp. zn. 3 As 260,/2020 ze
dne 30. 1. 2022

Nejvyssi spravni soud se zabyval lhitou 30 dnt a dodate¢nym povolenim stavby dle ustanoveni § 129
odst. 2 stavebniho zakona. Soucasné se zabyval otazkou, zda se mél stavebni Urad zabyvat druhou
zadosti o dodatecné povoleni stavby, kdyz fizeni tykajici se prvni zadosti bylo zastaveno, z divodu
nedoloZeni nezbytnych podklad® stavebnikem.

Kdyz stavebnik pozada stavebni Grad ve stanovené lhiité 30 dntt o dodate¢né povoleni stavby, stavebni
urad prerusi rizeni o odstranéni stavby a zaroven vede rizeni o dodate¢ném povoleni stavby.

Pokud tedy stavebnik nebude aktivni a nedodrzi tuto lhatu, tak stavebni Gfad neprerusi fizeni o
odstranéni stavby a nepovede dodate¢né povoleni stavby. K tomu soudy spravniho soudnictvi
konstatuji, Ze vySe uvedena lhita 30 dnti je procesni lhtitou propadnou, nejedna se o lhitu poradkovou.
Dtivodem je, ze pokud by dochazelo k odlisnému vykladu, tak by lhtta ztratila smysl a pfi opakovaném
podavani zadosti by dochazelo k netmérnému prodluzovani rizeni.

Supplementary permit for an unauthorized building - Judgment of the Supreme Administrative Court
Case No. 3 As 260,/2020 of 30 January 2022

The Supreme Administrative Court dealt with the 30-day time limit and the additional building permit
under the provisions of Section 129(2) of the Building Act. At the same time, it addressed the question of
whether the construction authority should have dealt with the second application for an additional
building permit, since the proceedings concerning the first application had been discontinued due to the
failure of the builder to submit the necessary documents.

When the builder applies to the building authority for an additional building permit within the prescribed
period of 30 days, the building authority suspends the procedure for the removal of the building and at the
same time conducts the procedure for the additional building permit.

Therefore, if the builder is not active and does not meet this deadline, the building authority will not
suspend the building removal procedure and will not conduct the additional building permit. In this
respect, the courts of administrative justice state that the aforementioned 30-day time limit is a
procedural time limit, not an orderly time limit. The reason is that, if interpreted differently, the time limit
would become meaningless and the repeated submission of applications would lead to an unreasonable
prolongation of the proceedings
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