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INTRODUCTION

Vazeni klienti,

obracime se na Vas s patym letoSnim prehledem téch nejzajimavéjS§ich zmén v
pravnich predpisech a rozhodovaci praxi ¢eskych soudt.

Dear clients,

We are turning to you with this year's fifth overview of the most interesting changes in
the legislation and decision-making practice of the Czech courts.

Vas tym FORLEX, advokatni kancelar /
Your team FORLEX, attorneys-at-law
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ZAKON O OCHRANE
OZNAMOVATELU
(WHISTLEBLOWING)
4. CAST

WHISTLEBLOWER
PROTECTION ACT
PART 4

V naSem pravidelném reportu o whistleblowingu jsme
v minulém legal updatu rozebrali funkci prislusné
osoby a jeji zakladni povinnosti. Na zacatek jesté
pripominame, Ze od 15. 12. 2023 budou povinnosti
vyplyvajici ze zakona platit i pro povinné subjekty s 50
az 249 zaméstnanci a od tohoto data budou mit i tyto
subjekty povinnost zavést vnitfni oznamovaci systém.
Nyni bychom Vam radi priblizili dalsi povinnosti, které
pro povinné subjekty ze zakona vyplyvaji.

Image by Tima Miroshnichenko from Pexels

In our regular report on whistleblowing, in the last legal
update we discussed the role of the competent person
and their basic duties. As a reminder, as of 15 December
2023, the obligations under the Act will also apply to
obligated entities with 50-249 employees and from that
date these entities will also be required to implement an
internal whistleblowing system. We would now like to
give you an overview of the other obligations arising
from the Act for obligated entities.




1. Souhlas s nahravanim hovoru:

Podle zakona musite o Gstné podavaném oznameni
zajistit zvukovou nahravku nebo zaznam. Zvukovou
nahravku vSak Ize poridit jen se souhlasem
oznamovatele. Pred Gstné u¢inénym oznamenim je tak
vzdy nutné se nejprve dotazat oznamovatele, zda s
porizenim nahravky souhlasi. Toto se vztahuje jak na
telefonické, tak i osobné uc¢inéné oznameni. Pokud by
oznamovatel souhlas neudélil, nemutZete odmitnout
podani jeho oznameni (!), 0 oznameni v§ak musite
ucinit jiny pisemny zaznam a nasledné musite
oznamovateli umoznit se k nému vyjadrit. Vyjadreni
oznamovatele nasledné uvedete k zaznamu.

2. Pouceni prislusné osoby:

Dle zakona musi povinny subjekt urcit prislusSnou
osobu a sepsat s ni pisemny zaznam o pouceni o jejich
pravech a povinnostech. Obsahova stranka tohoto
zaznamu neni dle zakona stanovena, nicméné pouceni
by mélo ziejmeé stanovit zakladni povinnosti prislusné
osoby a pripadné i rozsah jejich kompetenci. V pripadé
kontroly pak za nedodrZeni této povinnosti mtze byt
povinnému subjektu uloZena pokuta do vyse 400.000
K¢.

3. Vedeni evidence a uchovavani oznameni:

Dle §21 ZOCH je prislu$na osoba povinna vést evidenci
o prijatych oznamenich. Minimalni rozsah a nalezitosti
uvadéné v evidenci jsou uvedeny v zakoné. Evidence
musi byt v elektronické podobé a dale musi byt
zajisténo, Ze pristup do evidence ma jen prislusna
osoba. Zde zakon taktéz nestanovi presné podminky,
jak lze této ochrany dat docilit, nicméné
doporucujeme alespon minimalni formu zabezpeceni
napt. podminénim pristupu k souboru heslem, které
bude znat jen prislusna osoba. Povinnost uchovavat
tyto tdaje vCetné souvisejici dokumentace je 5 let ode
dne prijeti daného oznameni.

1. Consent to audio recording:

According to the Act, the competent person must
provide an audio recording or a transcript of the oral
notification. However, an audio recording can only be
made with the consent of the whistleblower. Thus,
before making an oral report, the competent person
must always first ask the whistleblower if he or she
consents to the recording. This applies to both telephone
and face-to-face notifications. If the whistleblower does
not give consent, the competent person cannot refuse to
make the notification (!), but the competent person must
make a written record of the notification and then allow
the whistleblower to make comments on it. The
competent person shall then include the whistleblower's
statement with the record.

2. Instructing the competent person:

Under the Act, the obligated entity must identify the
competent person and make a written record with the
competent person advising him or her of the rights and
obligations arising out of the function of the competent
person. The content of this record is not specified by
law, but the instruction should presumably set out the
basic duties of the competent person and, where
appropriate, the scope of his or her powers. In the event
of an inspection, a fine of up to CZK 400,000 may be
imposed on the obligated entity for failure to comply
with this obligation.

3. Record keeping and retention of notifications:
According to §21 of the CCA, the competent person is
required to keep records of the notifications received.
The minimum scope and details to be included in the
records are specified in the Act. The records must be in
electronic form and it must be ensured that only the
competent person has access to the records. Here, the
law does not set out the exact conditions of how this
data protection can be achieved; we recommend at least
a minimum form of security, e.g. by conditioning access
to the file on a password known only to the competent
person. The obligation to keep this data, including the
related documentation, is 5 years from the date of
receipt of the notification.




STAVEBNI ZAKON
4. CAST

V predchozich vydanich FORLEX pravnich aktualit jsme
Vas mimo jiné informovali o (ne)vzniku Nejvyssiho
stavebniho Gradu, zménach u koordinovanych stanovisek
¢i o Cernych stavbach dle nového stavebniho zakona.

V tomto vydani pravnich aktualit FORLEX si priblizime
problematiku izemniho planovani.

Uzemné planovaci dokumentace (od tizemnich planti a
regulacnich plant po dokumentaci na Grovni kraji a
celého statu) nove podléha jednotné upravenému
procesu. Soucasné se u izemné planovaci dokumentace
vyZaduje jeji elektronicka verze v tzv. jednotném
standardu, v¢. spoluprace pri uverejiovani na narodnim
portale.

Nové se v izemné planovaci dokumentaci objevi tzv.
zelend infrastruktura, tj. nastroj pro efektivni
hospodareni s vodou ve méstech. Zelena infrastruktura
vSak neni jedinym pojmem nového stavebniho zakona.
Politika architektury a stavebni kultury CR, uli¢ni a
stavebni cara, stavebni proluka apod. jsou dalsimi z
pojmd, ktery zasadné ovlivni development dalSich let.

Celkoveé se izemni planovani obraci na zménu klimatu,
adaptaci sidel, naplnovani energetickych koncepci a
klimatickych cili a racionalni vyuzivani a vymezovani
vhodnych ploch pro vyrobu.

BUILDING ACT
PART 4

In previous issues of FORLEX Legal News, we informed you
about the (dis)establishment of the Supreme Construction
Office, changes in coordinated opinions and illegal
constructions under the new Building Act. In this issue of
FORLEX Legal News we will take a closer look at the issue of
urban planning.

Urban planning documentation (from zoning plans, regulatory
plans to documentation at the regional and state level) is now
subject to a uniformly regulated process. At the same time, the
urban planning documentation is required to be published in
an electronic version in a so-called uniform standard,
including cooperation in publishing it on the national portal.

Green infrastructure, i.e. a tool for efficient urban water
management, will now appear in urban planning
documentation. However, green infrastructure is not the only
concept in the new Building Act. The policy of architecture and
building culture of the Czech Republic, street and building line,
building gap, etc. are other concepts that will fundamentally
influence development in the coming years.

Overall, urban planning turns to climate change, adaptation of
housing estates, meeting energy concepts and climate goals,
and rational use and allocation of suitable areas for
production.
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NAHRADA SKODY
ZA KRIZOVA
OPATRENI V DOBE
COVIDU

COMPENSATION
FOR EMERGENCY
MEASURES IN
TIMES OF COVID

Posledni prazdninovy den spatfilo svétlo svéta On the last day of the summer break, a groundbreaking
prelomové rozhodnuti Nejvyssiho soudu sp. zn. 30 Cdo  decision of the Supreme Court, Case No. 30 Cdo
63/2023‘71, VjehOi dasledku se otevrela cesta k 63/2023—71, Opened the way to Compensation fo”y‘

nahradé skody za krizova opatfeni béhem pandemie  jamages caused by crisis measures during the COVID-
COVID-19. V daném pripadé doslo vydanim krizovych g pandemic.

opatreni k omezeni ¢i zakazu maloobchodniho
prodeje, ¢imZ mél Zalobkyni ujit zisk. The Supreme Court emphasised that it follows from the
provisions of section 36(1) of the Crisis Act that the State
is liable for damage caused by a crisis measure,
irrespective of fault, as a result of the adoption of the

measure (so-called strict liability), and that the measure

téchto opatreni (tzv. objektivni odpovédnost), pricemz may .be Perf e.ctly lawful and legztllmate at the mm_e. This
se v daném okamziku mize jednat o opatfeni zcela special liability is based on the simultaneous fulfilment
zakonné a legitimni. Tato specialni odpovédnost je of three prerequisites, namely (1) the implementation of
zalozena na sou¢asném splnéni tii predpokladiy, jimiz ~ the crisis measure, (2) the occurrence of damage and (3)
jsou 1. provedeni krizového opatieni, 2. vznik $kodya @ causal link between the crisis measure and the

3. pri¢inna souvislost mezi krizovym opatfenim a occurrence of damage.

vznikem Skody.

Nejvyssi soud zdlraznil, Ze z ustanoveni § 36 odst. 1
krizového zakona vyplyva, Ze za Skodu vzniklou v
pricinné souvislosti s krizovym opatrenim odpovida
stat bez zretele na zavinéni, a to jiz v dtsledku pfijeti



https://www.canva.com/design/DAFyvOTCb9o/iwp7ksPz5i9UDxKzRQ3-YA/edit#

Nejvyssi soud ve svém rozhodnuti zcela vyvratil
argumentaci niZSich soudt, které stanovily dodate¢né
podminky pro vznik naroku na nahradu $kody. Predné
Nejvyssi soud vyvratil ivahu odvolaciho soudu o tom, Ze
stat odpovida jen za Skodu zptisobenou krizovymi
opatrenimi individualni povahy, nebot toto omezeni
nema oporu v zakoné a nelze jej dovodit ani jinym
zptsobem.

Stézejni pasazi rozhodnuti je vyklad pojmu ,provedeni
krizového opatteni®. Optikou niZsich soudnich instanci
totiz samotné vydani krizového opatreni vladou nelze
povazovat za jeho provedeni ve smyslu § 36 odst. 1
krizového zakona, ¢imz soudy stanovily dals$i dodate¢nou
podminku pro uplatnéni naroku. Dovolaci soud uved], Ze
okamzik provedeni krizovych opatfeni je tfeba posoudit
podle konkrétnich okolnosti véci, nebot krizova opatreni
mohou zahrnovat riiznorodou skupinu predem viceméné
nedeterminovanych aktivit a nelze tak omezit
odpovédnost statu jen na ta krizova opatreni, ktera stat
sam provede (napf. zboreni domu). Dovedeni nazoru
odvolaciho soudu ad absurdum by znamenalo, Ze ten
prodejce, ktery by krizové opatreni nerespektoval a proti
kterému by muselo byt krizové opatreni ,provedeno za
pouziti sily, naptiklad organy policie, by v souladu s
uvahou odvolaciho soudu narok na nahradu skody podle
§ 36 odst. 1 krizového zakona mél, zatimco Zalobkyné,
ktera jednala pravné souladné, by jej mit neméla. V
pomérech projednavaného pripadu tak provedeni
krizového opatfeni nastalo dnem, ktery je v kazdém
jednotlivém krizovém opatreni uveden, nebot od néj
ziskala dana opatreni potencial zpisobit zalobkyni §kodu.

Za nespravné oznacil Nejvyssi soud téz ivahy odvolaciho
soudu o tom, Ze stat nemuze nést odpovédnost za Gjmu
zpuisobenou krizovymi opattenimi, ktera jsou svoji
povahou produktem legislativni ¢innosti. Zakonodarci
totiZ nic nebrani v tom, aby na sebe stat dobrovolné prijal
povinnost k nahradé skody zptsobené riiznou ¢innosti
organt vykonu verejné moci, véetné vykonu ¢innosti
legislativni, jak se tomu stalo pravé v § 36 odst. 1
krizového zakona.

Nejvyssi soud se v§ak nemohl vyjadrit k otazce, zda ma
zalobkyné pravo na ndhradu uslého zisku jako jedné z
forem nahrady Skody. Soud prvniho stupné totiz dospél k
zavéru, ze dany narok nema a odvolaci soud se k této
otazce nevyjadril, ¢imz znemoznil Nejvyss§imu soudu aby
se k ni vyslovil jiz nyni. V otazce vyse Skody soud prvniho
stupné taktéz nevedl Zzadné dokazovani pro nadbyte¢nost
a stejné tak se ji nezabyval ani odvolaci soud. Je tak velmi
pravdépodobné, Ze pripad opét skonéi u dovolaciho
soudu.

In its decision, the Supreme Court completely refuted the
reasoning of the lower courts, which had laid down
additional conditions for the establishment of a claim for
compensation. First of all, the Supreme Court refuted the
Court of Appeal's reasoning that the State is liable only for
damage caused by crisis measures of an individual nature,
as this limitation is not supported by the law and cannot be
deduced in any other way.

A key passage of the decision is the interpretation of the
concept of ‘implementation of a crisis measure'. According
to the lower courts' optics, the mere enactment of a crisis
measure by the government cannot be considered to be its
implementation within the meaning of section 36(1) of the
Crisis Act, thereby imposing an additional condition for the
claim. The Supreme Court stated that the moment of
implementation of the crisis measures must be considered
according to the specific circumstances of the case, since
crisis measures may involve a diverse group of activities
that are more or less indeterminate in advance, and the
State's liability cannot be limited to those crisis measures
that the State itself undertakes (e.g. demolition of a house).
To take the Court of Appeal's view ad absurdum would
mean that a vendor who did not comply with a crisis
measure and against whom the crisis measure had to be
‘executed’ by force, for example by the police, would, in
accordance with the Court of Appeal's reasoning, be
entitled to compensation under section 36(1) of the Crisis
Act, whereas an applicant who had acted lawfully would
not. Thus, in the circumstances of the present case, the
implementation of the crisis measure occurred on the date
specified in each individual crisis measure, since that is the
date on which the measures in question acquired the
potential to cause the applicant damage.

The Supreme Court also rejected the Court of Appeal's
reasoning that the State cannot be held liable for damage
caused by crisis measures which are, by their nature, the
product of legislative action. There is nothing to prevent
the legislator from voluntarily assuming the State's
obligation to compensate for damage caused by various
activities of public authorities, including legislative
activities, as is the case in section 36(1) of the Crisis Act.

However, the Supreme Court could not comment on the
question of whether the applicant was entitled to
compensation for loss of profit as a form of damages. The
Court of First Instance concluded that it did not have the
claim in question and the Court of Appeal did not comment
on that question, thereby preventing the Supreme Court
from commenting on it now.

On the question of the amount of damages, the Court of
First Instance did not conduct an evidentiary hearing on
the grounds of redundancy, nor did the Court of Appeal
deal with it.It is therefore very likely that the case will end
up in the Supreme Court again.




DIGITALIZACE PRUKAZU
REGISTRU

Vlada na konci zari predlozila navrh novely zakona
¢.12,/2020 Sb., o pravu na digitalni sluzby. Novela,
kterou nyni posuzuje poslanecka snémovna, by méla
do tuzemské pravni Gpravy zanést pravo k ziskani
digitalniho stejnopisu priikazu-verejné listiny
slouzici k prokazani totoznosti nebo jiné
skutecnosti, tj. kupr. obcansky nebo ridic¢sky priikaz.

Stejnopis nebude mozné vydat bez existence
fyzického dokladu - tento nicméné nebude nutné
mit neustale pti sobé. Pristup k stejnopisim ma byt
zajiStén prostrednictvim aplikace eDoklady, jejimz
poskytovatelem bude Digitalni a informacni
agentura.

Poslanecka snémovna nicméné jiz schvalila vladni
navrh také dalsi novely vénujici se digitalizaci. Touto
novelou se méni nékteré zakony v souvislosti s
elektronizaci vybranych agend. Novela tak kupf'.
upousti od pouzivani legislativnich materiala v
listinné podobé, vypousti moznost vyzadat si
listinnou podobu Sbirky zakont a mezinarodnich
smluv na kontaktnim mistu verejné spravy. Dil¢i
zmeény se tykaji rovnéz zakona o peti¢nim pravu,
kdy nastroj pro sestavovani elektronickych petic
bude pristupny prostrednictvim portalu verejné
spravy. Portal bude rovnéz spravovat Digitalni a
informacni agentura. Novela rovnéz pocita s
postupnym spousténim elektronického systému pro
tvorbu pravnich predpist (e-Legislativa) a davodova
zprava k novele rovnéz upozoriuje na spousténi
elektronické Sbirky zakont a mezinarodnich smluv
(e-Sbirka).

P
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DIGITISATION OF LICENCES AND
REGISTERS

At the end of September, the government submitted a
draft amendment to Act No. 12,/2020 Coll. on the right to
digital services. The amendment, which is now being
considered by the Chamber of Deputies, would introduce
into domestic legislation the right to obtain a digital copy
of a card - a public document used to prove identity or
other facts, e.g. an ID or driving licence.

It will not be possible to issue a duplicate without a
physical document - however, it will not be necessary to
carry it at all times. Access to the copies is to be provided
through the eDocuments application, which will be
provided by the Digital and Information Agency.

However, the Chamber of Deputies has already approved
the government's proposal for other amendments on
digitisation. This amendment amends certain laws
related to the digitisation of selected agendas. For
example, the amendment abolishes the use of legislative
materials in paper form and the possibility to request a
paper form of the Collection of Laws and International
Treaties from the public administration contact point.
Partial changes also concern the Law on the Right to
Petition, where the tool for drawing up electronic
petitions will be accessible via the public administration
portal. The portal will also be managed by the Digital and
Information Agency. The amendment also plans for the
gradual launch of the electronic system for drafting
legislation (e-Legislation) and the explanatory
memorandum to the amendment also refers to the
launch of the electronic Collection of Laws and
International Treaties (e-Collection).
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Prvnim ¢tenim v poslanecké snémovné proSel navrh
zakona o pojisténi odpovédnosti z provozu vozidla.
Navrh zakona je vysledkem transpozice smérnice
Evropské unie a vzhledem k rozsahu zmén, které
prinasi, je tato problematika zpracovana ve zcela
novém zakoneé.

age by Sasirin Pamai from pixabay

The first reading of the bill on motor vehicle liability
insurance has been passed in the Chamber of Deputies.
The draft law is the result of the transposition of a
European Union directive and due to the extent of the
changes it brings this issue wil be dealt with by a
completely new law.




Za vozidla podléhajici povinnosti pojisténi odpovédnosti
budou nové oznacena jakakoliv vozidla pohanéna
mechanickym pohonem, jehoz maximalni rychlost je i)
vys$si nez 25 km/h, nebo ii) vyssi nez 14 km/h a zaroven
jeho provozni hmotnost vétsi nez 25 kg, a dale pripojna
vozidla. Povinnost zaroven nové dopadne na elektrické
kolobézky ¢i segwaye, pricemz vyjimku tvori elektrokola
¢i zahradni traktory v pripadé pohybu na soukromém
pozemku.

Povinnost zajistit pojiSténi odpovédnosti za Gjmu vzniklou
provozem vozidla bude mit nové provozovatel tohoto
vozidla, tedy fakticky provozovatel. Podptirné se v§ak
stanovi vyvratitelnd domnénka, Ze provozovatelem je
osoba, ktera je v registru silni¢nich vozidel zapsana jako
vlastnik tohoto vozidla.

Minimalni limit pojistného plnéni pti jmé na zdravi nebo
vzniklé usmrcenim se stanovi na 50 mil. K¢ na kazdého
poskozeného a limit pojistného plnéni pti Skodé na
majetku musi odpovidat nejméné 50 mil. K¢ na jednu
$kodni udalost bez ohledu na pocet poskozenych.

Zelené karty, jakoZto doklad poji§téni odpovédnosti pti
provozu vozidla na tizemi Ceské republiky, nahradi s
ucinnosti od 1. 7. 2024 on-line evidence pojisténi, kterou
Policie CR pouzije pro kontrolu pojisténi odpovédnosti pii
provozu tuzemského vozidla, nicméné pro cesty do
zahranici bude zelena karta nadale potreba. Ostatni

Any mechanically propelled vehicle whose maximum speed
is (i) more than 25 km/h or (ii) more than 14 km/h and
whose operating weight is more than 25 kg, as well as
trailers, will be newly designated as vehicles subject to
liability insurance. Electric scooters or segways will also be
subject to the new obligation, with the exception of electric
bicycles or garden tractors when on private land.

The operator of the vehicle, i.e. the actual operator, will
now be required to take out liability insurance for damage
caused by the operation of the vehicle. However, in the
alternative, a rebuttable presumption is established that
the operator is the person who is registered as the owner of
the vehicle in the road vehicle register.

The minimum limit of the insurance benefit for personal
injury or death is set at CZK 50 million for each victim,
and the limit of an insurance benefit for damage to
property shall be at least CZK 50 million per incident
regardless of the number of victims.

Green cards, as a proof of liability insurance for the
operation of a vehicle in the Czech Republic, will replace
the online insurance register used by the Police of the
Czech Republic to check liability insurance for the
operation of a domestic vehicle, effective from 1 July 2024;
however, a green card will still be required for trips abroad.
The other provisions of the draft law should come into

ustanoveni navrhu zakona by méla nabyt Gi¢innosti dnem  force on 23 December 2023.

23.12. 2023.




HROMADNE ZALOBY V CESKEM
PRAVNIM RADU

Vlada dne 16. 8. 2023 na svém jednani schvalila
navrh zakona, ktery by mél do ¢eského pravniho
radu transponovat smérnici Evropského parlamentu
a rady tykajici se zastupnych zalob na ochranu
kolektivnich zajmu spotrebitelt.

Zalobcem v takovém Fizeni mtize byt dle navrhu
pouze pravnicka osoba, ktera je zapsana do
seznamu opravnénych osob dle zakona o ochrané
spotrebitele (napriklad dTest nebo SdruZeni
Ceskych spotrebiteltl). Tyto pravnické osoby pak
mohou v urcitych typech sport, ve kterych jsou na
strané poskozenych spotrebitelé, uplatiiovat
kolektivné prava konkrétnich poskozenych.

Podle nékterych poslancii vSak takovato podoba
navrhu zakona neni dostatecna a nebude funkéni a
pravdépodobné bude v ramci projednani v
poslanecké snémovné dostavat spoustu
doplnujicich a pozménovacich navrhti. Neocekava
se, ze by novy zakon byl schvalen jesté letos.

o8
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CLASS ACTIONS IN THE CZECH
LEGAL SYSTEM

At its meeting on 16 August 2023, the Government
approved a draft law that would transpose the Directive
of the European Parliament and of the Council on class
action lawsuits for the protection of consumers'
collective interests into Czech law.

According to the proposal, the plaintiff in such
proceedings can only be a legal entity that is registered
in the list of authorised persons under the Consumer
Protection Act (e.g. dTest or the Association of Czech
Consumers). These legal entities can then collectively
assert the rights of specific victims in certain types of
disputes in which consumers are the victims.

However, according to some MPs, this form of the bill is
not sufficient and will not be functional, and it is likely to
recetve many additional and amending proposals during
its discussion in the Chamber of Deputies. The new law
is not expected to be passed this year.
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V reakci na praktické komplikace spojené s casti laickych In response to practical complications associated with the
prisedicich v soudnim rozhodovani, jako jsou napriklad participation of lay judges in judicial decision-making, such
neprimérené dlouha soudni fizeni nebo slozité sestavovani as excessively long court proceedings or complex panel
senatdl, odeslalo Ministerstvo spravedlnosti 29. zari vladé  composition, the Ministry of Justice sent an amendment to
ke schvaleni novelu zakona o soudech a soudcich, ktera ma the Courts and Judges Act to the Government for approval
za cil zefektivnit soudni rozhodovani, na kterém se podili  on 29 September, which aims to streamline judicial decision-

prisedici. making involving lay judges.

Na zakladé novely by mélo dojit k omezeni G¢asti laickych  Under the amendment, the participation of lay judges should
prisedicich na pripady, kdy je to divodné s ohledem na be limited to cases where it is justified in view of the
aplikac¢ni praxi. Pri rozhodovani soudil v pracovnépravnich application practice. The lay element is to be completely
sporech a v trestnich rizenich pred okresnimi soudy ma  dispensed with in the decision-making of courts in labour
byt od laického prvku zcela upusténo. disputes and in criminal proceedings before district courts.

Dle nameéstka ministra spravedlnosti by tak uSetrené According to the Deputy Minister of Justice, the funds saved
finan¢ni prostredky v fadech jednotek miliont korun could be used to increase the flat-rate compensation of lay
mohly byt pouzity na zvySeni pausalnich nahrad judges or for their education.

prisedicich ¢i na jejich vzdélavani. The proposed change to the legislation should come into
Navrzena zména pravni ipravy by méla nabyt G¢innosti 1. force on 1January next year.

ledna pristiho roku.




ZDANENI NADNARODNICH
FIREM

Dne 20. zari doporucil Rozpoctovy vybor
Poslanecké snémovné schvaleni viadniho navrhu
zakona o dorovnavacich danich pro velké
nadnarodni skupiny a velké vnitrostatni skupiny.
Navrh zakona ma za cil zabranit presouvani ziski do
danovych raja v dasledku umisténi sidla velkych
skupin v cizim state.

Zakon, ktery by mél nabyt G¢innosti posledni den
letosniho roku, vychazi z evropské smérnice o
pravidlech globalniho zdanéni, jejimz cilem je
zastavit soutéz mezi jednotlivymi staty tykajici se
rtznych sazeb dani z prijmt pravnickych osob tim,
ze bude zavedena jednotna minimalni dafiova sazba
ve vysi 15 %. Jednotlivé staty maji nasledné moznost
uplatnit svou vnitrostatni dorovnavaci dan, ¢ehoz
Ceska republika vyuZila.

Zakon tak zavede do ¢eského daniového systému
dvé nové primé dan€ - prirazovanou dorovnavaci
dan a ¢eskou dorovnavaci dan. Nové danové
povinnosti tak dopadnou na velké nadnarodni i
vnitrostatni spolecnosti, které mély ve dvou z
poslednich ¢tyr let konsolidované vynosy nejméné
750 miliont eur (zhruba osmnact miliard korun) a
které ptsobi i na ceském trhu.
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TAXATION OF
MULTINATIONAL COMPANIES

On 20 September, the Budget Committee recommended
to the Chamber of Deputies the approval of the
government's draft law on the tax equalisation for large
multinational groups and large domestic groups. The bill
aims to prevent the shifting of profits to tax havens due
to the location of the headquarters of large groups in a
foreign country.

The law, which should come into force on the last day of
this year, is based on the European directive on global
taxation rules, which aims to stop competition between
countries with different corporate tax rates by
introducing a uniform minimum tax rate of 15%.
Individual states then have the option of applying their
national top-up tax, which the Czech Republic has taken
advantage of.

The Act will thus introduce two new direct taxes into the
Czech tax system - the imputed top-up tax and the Czech
top-up tax. The new tax obligations will thus fall on
large multinational and domestic companies which had
consolidated revenues of at least EUR 750 million
(approximately CZK 18 billion) in two of the last four
years and which also operate on the Czech market.




VYBRANA DULEZITA SOUDNi ROZHODNUTI
SELECTED IMPORTANT CASE LAW

Rozhodnuti o nakladech fizeni pti zruseni a vyporadani spoluvlastnictvi: Stanovisko pléna Ustavniho
soudu, sp. zn. PL. US-st 59/23

Ustavni soud pristoupil ke sjednocovacimu stanovisku v otazce nahrady nakladt fizeni v fizeni o zrugeni
a vyporadani spoluvlastnictvi, nebot rozhodovaci praxe Ustavniho soudu je v této otazce nejednotna,
kdyz dva z Sesti nalezt vénujici se této problematice odporuji nalezim zbyvajicim.

Ustavni soud dospél k zavéru, Ze pii rozhodovani o nakladech tohoto typu Fizeni se jako nejvhodnéjsi
jevi prfiméreny postup podle § 142 odst. 2 o. s. . Obecné soudy by mély zpravidla posoudit tspéch
kazdého z Gcastnikli zasadneé jako Castecny a vyslovit, Ze zadny z nich nema na nahradu nakladl pravo.
Pri rozhodovani o zpusobu vyporadani zruSovaného spoluvlastnictvi neni totiz soud vazan navrhy
ucastnikd, pricemz kazdy z nich je v procesni pozici Zalobce i Zalovaného, nehledé na to, kdo rizeni
inicioval. Uc¢astnici fizeni zaroven odchazeji z fizeni zasadné s toutéZ majetkovou hodnotou, se kterou
do néj vstoupily a Gspéch ve véci je z majetkového hlediska srovnatelny. Majetkova ztrata se tak de facto
podepiSe pouze ve vynalozenych nakladech na dané rizeni.

V odavodnénych (a spiSe vyjimecnych) pripadech pak lze nékterému z Gcastnikll priznat pravo na
nahradu nakladt zcela, napt. v pripadech, kdy jde o obstruk¢ni chovani nékterého ze spoluvlastnikd,
nezajem o konstruktivni vyreSeni véci nebo Sikanézni vykon prava; soud také mize zohlednit, zda jde o
fizeni nalézaci ¢ odvolaci. Sikanéznim jednanim vsak neni sama o sobé okolnost, ze néktery (nebo
kazdy) ze spoluvlastnikd navrhuje prikazani spoluvlastnéného majetku do svého vylu¢ného vlastnictvi.

Decision on the Costs of Proceedings for the Dissolution and Settlement of Joint Ownership: Opinion of
the Full Court of the Constitutional Court, Case No. US-st 59,/23

The Constitutional Court has adopted a unifying position on the issue of compensation of costs in
proceedings for the dissolution and settlement of joint ownership, as the decision-making practice of the
Constitutional Court is inconsistent on this issue, as two of the six rulings dealing with this issue
contradict the other rulings.

The Constitutional Court has concluded that when deciding on the costs of this type of proceedings, the
most appropriate procedure seems to be the one under Article 142(2) of the Civil Procedure Code and the
courts should, as a rule, assess the success of each of the parties as partial and declare that none of them is
entitled to compensation for costs. In deciding how to settle the joint ownership, the court is not bound by
the parties' proposals, each of whom is in the procedural position of both the claimant and the defendant,
irrespective of who initiated the proceedings. At the same time, the parties to the proceedings leave the
proceedings with, in principle, the same value of the property with which they entered into the
proceedings, and their success in the case is comparable from the economic point of view. The loss of
property is thus de facto reflected only in the costs incurred in the proceedings.

In justified (and rather exceptional) cases, one of the parties may then be awarded the right to recover
costs in full, e.g. in cases of obstructive behaviour by one of the co-owners, lack of interest in a constructive
settlement or a bullying exercise of the right; the court may also take into consideration whether the
proceedings are first instance or appeal proceedings. However, the fact that one (or each) of the co-owners
proposes that the co-owned property be transferred to their exclusive ownership is not in itself bullying
behaviour.
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Doruéovani spravnim organem do datové schranky v pripadé prestupku

Nejvyssi spravni soud se v rozsudku ¢.j. 8 As 19,/2023-31 zabyval otazkou dorucovani rozhodnuti v
pripadé spachani prestupku fyzickou osobou dle zakona o silni¢nim provozu. Pachateli bylo rozhodnuti
o prestupku (zakryti registra¢ni znacky) doru¢eno postou, nebot jakozto fyzicka osoba nemél zfizenou
datovou schranku. S timto postupem vSak pachatel nesouhlasil, nebot dle jeho nazoru prestupek
spachal béhem vykonu své podnikatelské ¢innosti (zivnost na silni¢ni motorovou dopravu) a rozhodnuti
mu tak mélo byt doruceno do datové schranky podnikajici fyzické osoby.

Problematika dorucovani dle typu datové schranky neni reSena na zakonné trovni a jeji feSeni je tak
ponechano na judikature. Soud upozoriuje, Ze skuteCnost, zda se jedna o prestupek fyzické c¢i
podnikajici fyzické osoby stanovi zakon, pricemz timto rozliSenim se nasledné ridi téz procesni otazky,
vCetné dorucovani. Jiny pristup by byl znacné problematicky, nebot spravni organy by byly nuceny
provadét slozité dokazovani o tom, zda byl konkrétni prestupek spachan v souvislosti s podnikanim ¢i
nikoliv, a az na zakladé tohoto posouzeni by mohlo dojit k dorucovani.

Nejvyssi spravni soud se tak s tvrzenim pachatele neztotoznil, nebot daného prestupku se dle zakona o
silnicnim provozu mohla dopustit pouze fyzicka osoba, a proto by bylo doruceni do datové schranky
podnikajici fyzické osoby povazovano za nespravny procesni postup.

Service of process by the administrative authority to the data box in the case of an offense

The Supreme Administrative Court, in its judgement no. 8 As 19,/2023-31, dealt with the issue of delivering
decisions in the case of an offense committed by a natural person under the Road Traffic Act. The offender
was served with the decision on the offence (obscuring a registration plate) by post, as he was a natural
person and did not have a registered data box. However, the offender disagreed with this procedure, since,
in his opinion, the offense was committed during the course of his business activities (road motor
transport business), and the decision should have been delivered to his data box as an entrepreneurial
natural person.

The issue of service of process according to the type of data box is not dealt with at the statutory level and
its solution is thus left to case law. The Court points out that the question of whether an offense is
committed by a natural person or an entrepreneurial natural person is determined by law, and this
distinction is then also used to determine procedural issues, including service of process. A different
approach would be highly problematic, as the administrative authorities would be forced to carry out
complex evidentiary proceedings to determine whether or not a particular offence was committed in
connection with a business and only on the basis of that assessment could service be effected.

The Supreme Administrative Court thus disagreed with the offender's argument, as the offense in question
could only have been committed by a natural person under the Road Traffic Act, and therefore delivery to
the data box of an entrepreneurial natural person would be an incorrect form of service.
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Darova uznatelnost nakladii na vnitroskupinové sluzby: Rozsudek Nejvyssiho spravniho soudu ze dne 16.
5. 2023, sp. zn. 10 Afs 93 /2021

V dané véci se Nejvyssi spravni soud zabyval otazkou dafové uznatelnosti vydajii na sluzby poskytované
spolecnosti ze strany dalSich spolecnosti, které byly soucasti stejné skupiny. Konkrétné se jednalo o tfi
skupiny sluzeb, a to na poradenské sluzby pro vyrobu, na podpirné sluzby a na sluzby souvisejici s
refinancovanim Givéru. Spravce dané vydaje na tyto sluzby neuznal. NSS se spolecnosti zastal a vyhovél jejim
namitkam, nicméné pouze tém, které se tykaly poradenskych sluzeb pro vyrobu.

NSS u téchto sluzeb (tj. poradenskych sluzeb pro vyrobu) uved], Ze spravce dané rozhodl nezakonné, kdyz
zejm. vyzadoval, aby spoleCnost prokazala, Ze jen diky poskytnutym sluzbam dosahla Gspor a vzrostla ji
vyroba. NSS dale oznadil za nepriméreny pozadavek spravce, aby spolec¢nost konkrétné oznacila kazdou
jednotlivou ,vyrobni radu® a presné vy¢islila jeji ekonomicky prinos, z néhoZ by méla byt vypoc¢tena odména.
Soucasné NSS pripomnél, Ze podminkou uznani nakladl je, ze bezprostifedné souviseji s podnikatelskou
¢innosti, jsou primérené a mezi jejich vynalozenim a oc¢ekavanymi prijmy existuje primy vztah, priCemz mezi
vydaji a prijmy nutné nemusi existovat vztah primé umeéry, musi se vSak jednat o vydaje za timto Gcelem
vynalozené.

Co se v8ak tyce nakladi na sluzby souvisejici s refinancovanim tvéru a na podptrné sluzby, zde NSS dal za
pravdu spravci dan€, kdyz uvedl, Ze se spole¢nosti nepodarilo dostate¢né prokazat konkrétni rozsah a obsah
sluzeb, v€etné konkrétnich smluv, vystupti sluzZeb ¢i alokacniho klice.

Predmétné rozhodnuti se vSem trem skupinam sluzeb podrobné vénuje, a i kdyz mifi na konkrétni ptipad, 1ze
zavéry NSS pouzit jak v budoucich argumentacich vici spravcei dané, tak v interni pripravé radného rozsahu
samotnych podkladi, které ma spole¢nost k dispozici.

Tax deductibility of costs for intra-group services: judgment of the Supreme Administrative Court of 16 May
2023, Case No. 10 Afs 93 /2021

In the cited case, the Supreme Administrative Court dealt with the question of tax deductibility of expenses for
services provided to a company by other companies which were part of the same group. Specifically, three
groups of services were involved, namely consultancy services for production, support services and services
related to the refinancing of a loan. The tax authorities did not recognise the expenditure on these services. The
SAC sided with the company and upheld its objections, but only as to those relating to the production
consultancy services.

The SAC held that the tax authorities had made an unlawful decision with regard to these services (i.e.
consultancy services for production), in particular by requiring the company to prove that it had achieved
savings and increased production only thanks to the services provided. The SAC also found unreasonable the
authorities' requirement that the company specifically identify each individual ‘production advice' and quantify
its exact economic benefit by which the remuneration should be calculated. At the same time, the SAC recalled
that the conditions for the recognition of costs are that they are directly related to the business activity, that they
are reasonable and that there is a direct relationship between the expenditure and the expected income, while
there is not necessarily a directly proportional relationship between the expenditure and the income, but it must
be an expenditure incurred for that purpose.

However, with regard to the costs of the loan refinancing and support services, the SAC agreed with the tax
authority when it stated that the company had failed to provide sufficient evidence of the specific scope and
content of the services, including specific contracts, service outputs or allocation key.

The decision in question addresses all three groups of services in detail and, although it is case-specific, the
conclusions of the SAC can be applied both in future arguments against the tax authority and in the internal
preparation of the proper scope of the actual documentation available to the company.
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Véasnost uplatnéni namitky podjatosti rozhodce

Zakonna Uprava stanovi rozhodci oznamovaci povinnost sdélit stranam fizeni v§echny okolnosti, které by
mohly vzbudit opravnéné pochybnosti o jeho nepodjatosti a pro néz by mohl byt rozhodce z tizeni
vylouc¢en. V daném pripadé vSak rozhodce dané skute¢nosti sdélil pouze rozhodé¢imu soudu, a nikoliv téz
stranam rozhodc¢iho rizeni. Oznameni bylo nasledné zalozeno pouze do rozhodc¢iho spisu.

Zalobce se nasledné domahal zruseni rozhod¢iho nalezu, pii¢emz soud prvniho stupné svym rozhodnutim
zalobci vyhovél, kdyz rozhod¢i nalez zrusil. Soud odvolaci v§ak rozhodnuti prvniho stupné zménil tak, ze
zalobu zamitl. Dle jeho nazoru byla namitka podjatosti uplatnéna opozdén€, nebot nebyla ucinéna
nejpozdéji pred jednanim ve véci samé, jak vyzaduje zakonna Gprava, ackoliv zalobce mohl informace pro
uplatnéni namitky podjatosti zjistit jiz pred zahajenim jednani, a to napf. z oznameni rozhodce zalozeném
ve spisy, Ci z internetové prezentace kancelare.

Nejvyssi soud ve svém rozhodnuti sp. zn. 23 Cdo 2193 /2022 vyslovil sv{ij nesouhlas s nazorem odvolaciho
soudu, kdyZ posouzeni toho, zda strana mohla takovy dvod v rozhod¢im rizeni uplatnit, v sobé zahrnuje
nutné zjiSténi o védomosti strany o okolnostech nasvédcujicich o vylouceni rozhodce (tedy zda strana o
téchto okolnostech védéla, ¢i mohla védét). S ohledem na zakonnou oznamovaci povinnost rozhodce tak
ucastnik rozhodciho fizeni racionalné spoléha na to, Ze ze strany rozhodce (¢i rozhod¢iho soudu) mu
budou sdéleny v§echny informace, podle nichZz mtze vyhodnotit, zda vztah rozhodce k véci, k t¢astnikiim
nebo k jejich zastupctim predstavuje diivod pro uplatnéni namitky proti rozhodci. Vzhledem k pravni
upravé oznamovaci povinnosti nelze klast k tizi i¢astnikti rozhodc¢iho rizeni skutec¢nost, Ze tyto informace
aktivné nezjiStovali a zavér o opozdénosti namitky podjatosti byl shledan jako nespravny.

Timeliness of submission of an objection of bias of the arbitrator

The statutory regulation provides for the arbitrator's obligation to notify the parties to the proceedings of
any circumstances that could raise legitimate doubts about his or her impartiality and for which the
arbitrator could be excluded from the proceedings. In the present case, however, the arbitrator
communicated the facts in question only to the arbitral tribunal and not also to the parties to the arbitration
proceedings. The notification was then placed only in the arbitration file.

The plaintiff claimed the annulment of the arbitral decision, and the Court of First Instance granted the
claimant's request by annulling the arbitral decision. However, the Court of Appeal reversed the decision of
the first instance by dismissing the action. In its view, the plea of bias was untimely, since it was not made at
the latest before the hearing on the merits, as required by the law, although the applicant could have found
out the information for the plea of bias before the hearing, e.g. from the arbitrator's notice on file or from the
firm's website.

The Supreme Court, in its decision in Case No. 23 Cdo 2193 /2022, expressed its disagreement with the Court
of Appeal's view that the assessment of whether a party could have raised such an objection in the arbitration
proceedings necessarily involves a determination of the party's knowledge of the circumstances suggesting
that the arbitrator should be disqualified (i.e. whether the party knew or could have known of those
circumstances). Thus, in light of the arbitrator's statutory duty to notify, a party to an arbitration rationally
relies on the arbitrator (or the arbitral tribunal) to provide it with all the information by which it can assess
whether the arbitrator's relationship to the case, the parties or their representatives constitutes grounds for
objecting to the arbitrator. In view of the legal regulation of the obligation to notify, the party to the
arbitration cannot be blamed for not actively seeking such information and so the conclusion that the
objection of bias was belated was found to be incorrect.
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