FORLEX
LEGAL
UPDATE

~

C. 10

ZARI - RiJEN
SEPTEMBER - OCTOBER




UvoD
INTRODUCTION

Vazeni klienti,

opét se na Vas obracime s prehledem téch nejzajimavéjSich zmén v pravnich
predpisech a rozhodovaci praxi ¢eskych soudd.

Dear clients,

Once again, we are turning to you with an overview of the most interesting changes in
the legislation and decision-making practice of the Czech courts.
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EVIDENCE SKUTECNYCH
MAJITELU

Dne 1. fijna 2022 nabyla G¢innosti novela zakona o
evidenci skutecnych majitelti. Jak jsme jiZ predesilali
v predchozim vydani Legal update, doslo v ramci
novely ke klicové zméné v samotné definici
skutecného majitele a s tim souvisejicimu sniZeni
administrativni zatéze evidujicich subjekti. Novela
totiZ upousti od rozliSeni skute¢ného majitele na
koncového prijemce a osobu s koncovym vlivem a
zavadi jednotna kritéria pro urceni pouze na zakladé
primeého ¢i neprimého vlastnictvi nebo kontroly, a
to prostrednictvim alespon 25% podilu na
zakladnim kapitalu, hlasovacich pravech nebo na
zisku.

Novela dale pozitivné ovlivni moznost skute¢ného
majitele pri rozhodovani nejvyssiho organu
spolec¢nosti. Obecné skute¢ny majitel nesmi
vykonavat hlasovaci prava nebo rozhodovat jako
jediny spolecnik, neni-li zapsany v evidenci
skute¢nych majiteld. Nové se prodlouZila doba, po
kterou se vySe uvedeny zakaz na skute¢ného
majitele neuplatni, a to z 15 na 30 dni ode dne
vzniku postaveni skute¢ného majitele.

Béhem mésice rijna mélo dochazet k automatickym
pripistim zmeén dle novely. Presto mtze byt
automaticky prapis proveden bud chybné nebo
viibec, zejména u spole¢nosti se slozitéj$imi
strukturami organt. Doporucujeme proto
zkontrolovat, zda zapis odpovida skutecnosti, a
pripadné podat navrh na zménu, ktera je do konce
brezna 2023 osvobozena od soudniho poplatku.
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REGISTER OF BENEFICIAL
OWNERS

On 1 October 2022, an amendment to the Beneficial
Owners Registration Act entered into force. As we have
already mentioned ina  previous edition of Legal
Updates, the amendment introduced a key change in the
definition of beneficial owner and the related reduction
of the administrative burden on registering entities. In
fact, the amendment abandons the distinction between
beneficial owner and person with ultimate influence
and introduces uniform criteria for determination only
on the basis of direct or indirect ownership or control
through at least 25% of the share capital, voting rights
or profits.

Furthermore, the amendment will positively affect the
possibility of a beneficial owner in the decision-making
of the supreme body of the company. In general, a
beneficial owner may not exercise voting rights or make
decisions as a sole shareholder unless he is registered in
the register of beneficial owners. The period during
which the above prohibition does not apply to a
beneficial owner has been extended from 15 to 30 days
from the date of the beneficial owner's status.

During the month of October, automatic transcriptions
of the changes were to be made as per the amendment.
Nevertheless, the automatic transcription may be
carried out either incorrectly or not at all, especially in
companies with more complex organ structures. We
therefore recommend checking whether the registration
corresponds to the reality and, if necessary, filing a
petition for amendment, which is exempt from court
fees until the end of March 2023.




ZASADNI ZMENA V
CESKEM
PRACOVNIM
PRAVU

FUNDAMENTAL
CHANGE IN CZECH
LABOUR LAW

Novela zakoniku prace, jez by méla nabyt G¢innost v
prvnim Ctvrtleti 2023, ¢eka na projednani poslaneckou
snémovnou. Tato novela ma naplnit pozadavky
smeérnic EU a dale uvést do praxe novinky, které by
meély ulehcit feSeni ekonomickeé situace.

Mezi novinky patfi vyslovna tprava prace na dalku, tj.
prace z domova. Tu bude mozné konat pouze po
pisemné dohodé¢ mezi zaméstnancem a
zaméstnavatelem. Vyjimkou budou pripady, kdy k ni
dojde v diisledku opatfeni organu verejné moci. Za
praci z domova budou zaméstnanci nalezet nahrady
spojené s vykonem prace na dalku, které nebude
mozné zahrnout do mzdy, ale budou moci byt
poskytovany formou pausalni ¢astky.

thanyakij from Pexels

The amendment to the Labour Code, which should come
into force in the first quarter of 2023, is awaiting
consideration by the Chamber of Deputies. The
amendment is intended to meet the requirements of EU
directives and to introduce innovations that should make
it easier to deal with the economic situation.

Among the innovations is the explicit regulation of
teleworking, i.e. working from home. This will only be
possible after a written agreement between the
employee and the employer. An exception will be made
in cases where it occurs as a result of action by a public
authority. Employees will be entitled to compensation
for teleworking, which will not be included in their
salary.



Novela by dale méla zavést pravo na dovolenou,
pracovni volno a priplatky za praci ve svatky, v noci, o
vikendu nebo ve ztizenych podminkach pro
zameéstnance zameéstnané na zakladé dohody o praci
konané mimo pracovni pomér. Tito zaméstnanci by
téZ méli mit pravo podat pisemnou zadost o
zaméstnani v pracovnim poméru, na kterou jim
zaméstnavatel bude muset podat odivodnénou
odpovéd. Zameéstnavatel bude také muset tyto
zameéstnance seznamovat s tydennim rozvrhem prace
minimalné tyden pred zacatkem prislusného obdobi.

Vyznamné zmény by téZ mély nastat v oblasti
dorucovani pisemnosti, kde zakonodarce chce zazit
seznam dokumentt, jez jsou fazeny mezi dlilezité
pisemnosti, jejichz dorucovani musi splnovat prisnéjsi
podminky, a informovani o obsahu pracovniho
poméru, kdy ma byt naopak informaéni povinnost
rozsirena o dalsi tdaje jako napriklad o trvani a
podminkach zkus$ebni doby nebo postupu pri
rozvazani pracovniho pomeéru a pfti jeho neplatnosti.

Novela v§ak jesté neni schvalena Parlamentem a jeji
finalni podoba se tak jesté miize zasadné zménit.

The amendment also introduces the right to holidays,
time off work and additional payments for working on
public holidays, at night, on  weekends or in difficult
conditions for employees employed under an agreement
on work outside the employment relationship. These
employees will also have the right to make a written
request for employment under the employment contract,
to which the employer will have to give a reasoned
reply. And the employer will also have to inform its
employees of the weekly work schedule at least one week
before it starts.

There are also significant changes in the area of service
of documents, where the legislator wants to narrow
down the list of documents that are classified as
important and the conditions for sending them are
stricter, and information on the content of the
employment relationship, where this obligation is
extended to include additional information such as the
duration and conditions of the probationary period or
the procedure for termination and nullity of the
employment relationship.

However, the amendment has not yet been approved by
Parliament and its final form may still be subject to
change.
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Poslanecka snémovna schvalila novelu zakona v
souvislosti s vyuzivanim digitalnich nastroj v pravu
obchodnich spole¢nosti. Diky této novele bude mozné
plné elektronicky zapisovat tdaje do obchodniho
rejstriku i vkladat dokumenty do sbirky listin. Novela
téz pocita se vznikem vzorové spolecenské smlouvy,
ktera by méla byt nasledné verejné pristupna jak v
Ceské, tak v anglické podobné na internetovych
strankach Ministerstva spravedlnosti. Cely proces
zaloZeni spoleCnosti s ru¢enim omezenym by se tak
mél zrychlit a zjednodusit. Zaroven by mélo osobam,
jez vzory pouziji, pfinést snizeni odmény, kterou maji
zaplatit notari pri sepisovani notarského zapisu nebo
osvobozeni od soudniho poplatku za zapis.

ZJEDNODUSENI
ZAKLADANI
OBCHODNICH
KORPORACI JE V
SENATU

SIMPLIFICATION OF
‘ THE
ESTABLISHMENT OF
BUSINESS
CORPORATIONS IS
IN THE SENATE
BEFORE APPROVAL

The Chamber of Deputies has approved an amendment
to the law in connection with the use of digital tools in
corporate law. Thanks to this amendment, it will be
possible to fully electronically enter data into the
Commercial Register and insert documents into the
collection of documents. The amendment also provides
for the creation of a model articles of association, which
should subsequently be publicly available in both Czech
and English on the website of the Ministry of Justice.
The whole process of establishing a limited liability
company should thus be accelerated and simplified. At
the same time, it should result in a reduction of the fee
to be paid to the notary when drawing up the notarial
deed or an exemption from the court fee for the deed.



Dalsi zménou, ktera ma vést k zrychleni procesu, je
zrusSeni potieby ziskani Zivnostenského opravnéni
pred zapisem do verejného rejstriku. Nové tak budou
moct zakladatelé zadat o zivnost i az po podani navrhu
na zapis.

Novela téz zarazuje dle evropské smérnice evropske
kapitalové spole¢nosti mezi spole¢nosti, jejichz tdaje v
rejstricich jsou bezplatné dostupné. Zaroven upravuje
zpusob vymény informaci mezi obchodnimi rejstriky
¢lenskych zemi EU, které by mély zajistit, Ze
spole¢nosti nebudou muset dokladat listiny nebo tidaje
opakované v riznych statech.

V neposledni fadé pak novela misto vymezeni
bezthonnosti dle zZivnostenského zakona udava nové
podminky pro vykon funkce ¢lent voleného organu
obchodni korporace samostatnym vyctem. Za
bezthonného se nebude povaZzovat ¢len voleného
organu, kterému byl udélen zakaz vykonavat funkci
¢lena voleného organu soudem nebo spravnim
organem CR, EU i EHP, nebo ktery byl odsouzen za
trestné ¢iny majetkové, hospodarské a obdobné
povahy. V souvislosti s tim pak téz zaklada evidenci
osob vyloucenych z vykonu funkce ¢lena voleného
organu.

Another change that should lead to a faster process is
the abolition of the need to obtain a trade licence before
registration in the public register. Thus, founders will
now be able to apply for a trade license after the
application for registration has been submitted.

The amendment also includes European capital
companies among the companies whose data in the
registers is available free of charge, in accordance with
the European Directive. It also requlates the exchange of
information between the commercial registers of EU
member states, which should ensure that companies do
not have to produce documents or data repeatedly in
different countries.

Last but not least, instead of defining integrity under
the Trade Licensing Act, the amendment sets out new
conditions for the performance of the functions of
members of an elected body of a commercial corporation
in a separate list. A member of an elected body who has
been banned from holding office as a member of an
elected body by a court or an administrative authority
of the Czech Republic, the EU or the EEA, or who has
been convicted of criminal offences of a pecuniary,
economic or similar nature, will not be considered to be
of good character.In connection with this, it also
establishes a register of persons excluded from
exercising the functions of a member of an elected body.




SNEMOVNA PODPORILA
ZMENU, KTERA MA OMEZIT
ADMINISTRATIVU U
VEREJNYCH ZAKAZEK

Na zacatku zari proSel prvnim ¢tenim v Poslanecké
snémovné navrh na zménu Zakona ¢. 134/2016 Sb.,
o zadavani verejnych zakazek. Jde o opravu
nespravného prevzeti evropské smérnice.

Diky této novele dojde k zpresnéni vyjimky pro
urceni predpokladané hodnoty verejné zakazky
pravidelné povahy. Nové se predpokladana hodnota
zakazek pravidelné povahy bude urcovat pouze u
zakazek malého rozsahu a zakazek podlimitnich.

Dale téz budou upravena pravidla pro pridélovani
zakazek odsouzenym dodavatelim. U podlimitnich
zakazek pribude dodavateliim povinnost prokazovat
svou zpusobilost a v ramci koncernt se spolecnost
odsouzena k zakazu Gcasti ve verejnych zakazkach
nebude moci této odpoveédnosti vyhnout, jako tomu
bylo doposud.

V dasledku elektronizace jiz nové nebude nutné
poZadovat original bankovni zaruky a rozhodnuti,
zda pro dokazovani kvalifikace uchazece postaci
kopie ¢i je treba original, tak bude na samotném
dodavateli. A v fizeni pfed Uradem pro ochranu
hospodarské soutéze bude zadavateli umoznéno
poskytovat tomuto tradu pristup k dokumentaci o
zadavacim rizeni prostrednictvim certifikovaného
elektronického nastroje.

V neposledni fadé by novela méla vyjasnit
terminologii zjednoduSeného reZimu.
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THE CHAMBER OF DEPUTIES
SUPPORTS AN AMENDMENT TO
REDUCE THE ADMINISTRATIVE

BURDEN IN PUBLIC PROCUREMENT

At the beginning of September, the Chamber of
Deputies approved a government proposal to amend
Act No. 134,/2016 Coll., on public procurement. It is a
correction of an incorrect transposition of a
European directive.

Thanks to this amendment, the exception for
determining the estimated value of a public contract
of a regular nature will be clarified. Now, the
estimated value of reqular contracts will be
determined only for small-scale and sub-limited
contracts.

The rules for awarding contracts to convicted
contractors will also be modified. In the case of sub-
limited contracts, they will be obliged to prove their
eligibility, and in the case of concerns, a company
sentenced to a ban on participation in a public tender
will not be able to participate in significant parts of
the procurement.

As a result of computerisation, it will now no longer
be necessary to require an original bank guarantee
and the decision whether a copy or the original is
sufficient to prove a tenderer's qualification will thus
be up to the supplier.And in proceedings before the
Office for the Protection of Competition, the
contracting authority will be able to provide access to
the tender documentation to the Office via a certified
electronic tool.

Last but not least, the amendment should clarify the
terminology of the simplified regime.




JSTE-LI OSVC,
SPOLEK, NADACE
NEBO SDRUZENI -

DATOVA SCHRANKA
SE VAM UZ NEVYHNE

ARE YOU A SELF-
EMPLOYED PERSON,
A SOCIETY,
FOUNDATION OR
ASSOCIATION - YOU
CAN NO LONGER
AVOID THE DATABOX
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S novym rokem (od 1. 1. 2023) dojde k postupnému, With the new year (as of 1January 2023), data boxes will

automatickému zfizovani datovych schranek pro be gradually and automatically set up for groups that
skupiny, které je dosud mohly mit zfizeny jen previously could only have them set up voluntarily. All
dobrovolné. Nové tak budou mit zfizenu datovou entities listed in the register of persons will now have a
schranku vSechny subjekty vedené v registru osob. data box. The most important group in this case are

Nejvyznamnéjsi skupinu v tomto pripadé tvori
podnikajici fyzické osoby (tj. Zivnostnici a dalsi OSVC).
Z pravnickych osob se pak jedna napt. o SVJ, spolky a
nadace. Pro zfizeni datové schranky neni potiieba ¢init
zadné zvlastni kroky, ale bude zfizena automaticky a
ptihlaSovaci tidaje tyto osoby obdrzi doporucenym
dopisem. Schranka bude aktivovana do 15 dnd po
zfizeni, a to i v pripadé, Ze se do ni opravnény subjekt
neprihlasi.

natural persons engaged in business (i.e. sole traders
and other self-employed persons). Among legal entities,
there are e.g. SVJ, associations and foundations. There is
no need to take any special steps to set up a data box,
but it will be set up automatically and the login details
will be sent to these persons by registered letter. The
mailbox will be activated within 15 days after its
establishment, even if the authorised entity does not log
in.
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Novelizace v oblasti prava ochrany spotrebitele, ktera
byla podepsana prezidentem, prinese rfadu zmén. Mezi
ty nejvyznamnéjsi patfi transparentnost slev, zakaz
zverejiiovani faleSnych a zkreslenych recenzi,
preventivni kontroly u formularovych smluv a Giprava
podomniho prodeje, prodeje po telefonu a reklam na
online trzisti. V neposledni radé pak téz doplnéni prav
spotrebitele pri zjednani napravy o primérené snizeni
ceny imérné povaze nekalé obchodni praktiky a pravo
odstoupit od smlouvy ve lhtité 90 dnii od jejiho
uzavreni.

V ramci transparentnosti slev budou prodejci mit nové
povinnost zverejilovat nejnizsi cenu, za kterou dany
produkt nabizeli v poslednich 30 dnech pred
poskytnutim prvni slevy. Jedinou vyjimkou budou
vyrobky podléhajici rychlé zkaze nebo vyrobky s
kratkou dobou spotreby.
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OBLASTI PRAVA
OCHRANY
SPOTREBITELE

AMENDMENTS TO
CONSUMER
PROTECTION LAW

Amendments to the consumer protection law are likely to
bring a number of changes. Among the most significant
are transparency of discounts, a ban on the publication of
false and misleading reviews, preventive controls on
form contracts and regulation of doorstep selling,
telephone sales and advertising in the online
marketplace. Last but not least, the rights of consumers
to seek redress are supplemented by a reasonable
reduction in price in proportion to the nature of the
unfair commercial practice and the right to withdraw
from the contract within 90 days of its conclusion.

As part of the transparency of discounts, retailers will
now be obliged to publish the lowest price they have
offered the product for in the 30 days prior to the first
discount. The only exceptions will be perishable or short-
lived products.

NOVELIZACE UPRAVY V



V ptripadé smluv uzaviranych po telefonu doslo
novelou zakona k doplnéni povinnosti zaslat nabidku v
textové podobé, pricemz platna bude smlouva az po
jejim potvrzeni. Povinnosti pribyvaji téz prodejctim
podomnim, kteri budou dle novely muset kupujicimu
podavat informace o rozsahu, podminkach a zptisobu
uplatnéni prava z vadného plnéni a také informace o
prodavajicim, jako je jméno ¢i nazev a adresa
prodavajiciho, na kterou mtze uplatnit kupujici sva
prava. Pro provozovatele online trzisté pak diky novele
vznikne povinnost informovat zakazniky o tom, s kym
uzaviraji smlouvu a na zakladé jakych parametr jsou
razeny vysledky vyhledavani produktt v online trzisti.

Novelou téz pribydou dvé nekalé obchodni praktiky.
Prvni je umisténi placené reklamy nebo produktu za
uplatu bez upozornéni zakaznika a druhou pak
zverejnovani faleSnych recenzi. Prodejctim tak vznikne
povinnost informovat zakaznika o placené reklame a
ovérovat, ze hodnoceni udélili skute¢né zakaznici, jez
zakoupili nebo uZili dany vyrobek.

In the case of contracts concluded by telephone, the
amendment to the law adds an obligation to send the
offer in text form, and the contract will only be valid
after confirmation. Obligations are also added to door-
to-door sellers, who, according to the amendment, will
have to provide the buyer with information on the
scope, conditions and method of exercising the right of
defective performance, as well as information about the
seller, such as the name and address of the seller, to
which the buyer can exercise his rights. The amendment
will also oblige online marketplace operators to inform
customers of the person with whom they are entering
into a contract and on the basis of which parameters
the results of product searches in the online
marketplace are ranked.

The amendment also adds two unfair commercial
practices, the first being the placement of paid
advertising or a product for a fee without notifying the
customer and the second being the publication of false
reviews. Sellers will be obliged to inform the customer
about the paid advertisement and to verify that the
review was actually given by customers who have
bought or used the product.




ERU VYRAZNE SNiZIL ZELENE
BONUSY PRO PODPOROVANE
ZDROJE ENERGIE

Energeticky regula¢ni arad (,ERU*) vydal dne 30. 9.
2022 rozhodnuti €. 11/2022, kterym se stanovi
vykupni ceny, referen¢ni vykupni ceny a zelené
bonusy pro podporované zdroje energie (,Cenoveé
rozhodnuti“), a to s ti¢innosti k 1. 1. 2023.

V tomto Cenovém rozhodnuti, se ERU rozhodl
reagovat na souc¢asnou neutéSenou situaci na trhu s
energiemi, ktery vykazuje vyznamné cenové
odchylky, negativné dopadajici zejména na cesky
pramysl a domacnosti a vyznamné ponizil tzv.
zelené bonusy pro podporované ekologické zdroje
energie (,Zelené bonusy"), pricemz se jedna o
historicky prvni cenové rozhodnuti ERU pro
podporované zdroje, ve kterém doslo k jejich
vyrazné€jSimu poklesu.

ERU toto Cenové rozhodnuti, které ma za cil
zejména usporu verejnych prostredkl
vynakladanych na Zelené bonusy, odtivodnil tim, ze
s ohledem na soucasné extrémni vykupni ceny
elektriny na spotovém trhu maji provozovatelé
podporovanych zdrojt elektfiny moZnost generovat
takové zisky, které jim sniZeni Zelenych bonust
vykompenzuji a umozni jim navratnosti investic i
bez dodatecné verejné podpory. Timto krokem
planuje ERU uSetfit statnimu rozpo&tu vice nez 20
miliard korun.

Uvedené Cenové rozhodnuti zahrnuje podporu pro
veskera dosud schvalena schémata, tj. ta, kterd v
pripadé€ potreby ovéreni slucitelnosti s jednotnym
evropskym trhem prosla tzv. notifikaci Evropské
komise.

ERO SIGNIFICANTLY REDUCED

GREEN BONUSES FOR SUPPORTED

ENERGY SOURCES

On 30 September 2022, the Energy Regulatory Office
("ERO") issued Decision No. 11/2022 setting purchase
prices, reference purchase prices and green bonuses
for supported energy sources (“Price Decision"),
effective as of 1 January 2023.

In this Pricing Decision, the ERO decided to respond
to the current dismal situation on the energy market,
which shows significant price deviations, negatively
impacting in particular Czech industry and
households, and significantly reduced the so-called
green bonuses for supported green energy sources
("Green Bonuses"), while this is the first ever ERO
Pricing Decision for supported energy sources in
which there was a significant decrease.

The ERO justified this Pricing Decision, which is
aimed in particular at saving public funds spent on
Green Bonuses, on the grounds that, in view of the
current extreme electricity purchase prices on the
spot market, operators of supported electricity
sources have the opportunity to generate profits that
will compensate them for the reduction in Green
Bonuses and allow them to recover their investments
even without additional public support. With this
step, the ERO plans to save the state budget more
than CZK 20 billion.

The Pricing Decision includes aid for all the schemes
approved so far, i.e. those that have been notified by
the European Commission for compatibility with the
single European market.

Image by torstensimon from pixabayls



VYBRANA DULEZITA SOUDNi ROZHODNUTI
SELECTED IMPORTANT CASE LAW

16 minut vyrizovani soukromych zaleZitosti v pracovni dobé jako divod pro vypovéd? (Rozsudek
Nejvyssiho soudu ze dne 20. 5. 2022 sp. zn. 21 Cdo 424 /2021)

Nejvyssi soud Ceské republiky se zabyval piipadem tiednika, ktery béhem pracovni doby na 16 minut
opustil pracovisté a vykonaval své soukromé zalezitosti, které navic byly v rozporu s etickym kodexem
zameéstnanci verejné spravy.

Soud vyvratil obé namitky Grednika a zamitl jeho zalobu na neplatnost vypovédi. K tvrzeni, Ze jeho
jednani nedosahlo intenzity zavazného poruseni soud zkonstatoval, Ze Gtok na majetek zaméstnavatele,
i kdyZ neprimy, dosahuje takové intenzity, Ze je mozZné okamZité zruSit pracovni pomeér se
zameéstnancem. Nejvyssi soud tak timto rozhodnutim zasadné posunul hranici toho, co je povazovano za
hrubé poruSeni pracovnich povinnosti zaméstnance.

K namitce uplynuti prekluzivni lhiity pro podani vypovédi pak navic soud shledal, Ze mistostarosta, jenz
vedeél o situaci, neni vedoucim zameéstnancem ve smyslu zakona a judikatury, a tak nelze brat jeho
seznameni se se skutecnosti za seznameni se zaméstnavatele se skutec¢nosti, a tedy poc¢atek béhu lhiity.

16 minutes of private business during working hours as a reason for dismissal? (Judgment of the Supreme
Court of the Czech Republic of 20 May 2022, Case No. 21 Cdo 424 /2021)

The Supreme Court of the Czech Republic dealt with the case of a civil servant who left his workplace for 16
minutes during working hours to conduct his private affairs, which, moreover, were in violation of the
Code of Ethics for Civil Servants.

The courts overturned both of the civil servant's objections and dismissed his claim that his termination
was invalid. As to the claim that his conduct did not rise to the level of a serious violation, the court found
that an attack on the employer's property, even if indirect, reaches such an intensity that the employee's
employment can be terminated immediately. With regard to the objection that the limitation period for
giving immediate notice had expired, the court found that the deputy mayor, who had knowledge of the
situation, was not a managerial employee within the meaning of the law and case-law, so that his
knowledge of the facts could not be regarded as the employer's knowledge of the facts and therefore the
start of the limitation period.
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Narok na najemné od rozhodnuti o apadku do povoleni reorganizace (Rozsudek Vrchniho soudu v
Praze ze dne 8. 8. 2022, ¢. j. 104 VSPH 380 /2022-121)

Soud jako soud odvolaci se zabyval otazkou, zda dluzné najemné za dobu od rozhodnuti o tpadku do
povoleni reorganizace dluznika je pohledavkou za majetkovou podstatou uplatnitelnou postupem dle §
203 zak. ¢. 182/2006 Sb., insolvenc¢ni zakon v platném znéni (dale jen ,IZ“), ¢i zda méla byt takova
pohledavka uplatnéna do insolvencniho rizeni prihlaskou jako narok nepfednostni postupem dle § 256
odst. 3 ve spojeni s § 330a IZ.

Jak soud prvniho stupné, tak i odvolaci soud dospély k zavéru, zZe pokud najemni vztah trval v obdobi do
povoleni reorganizace, tedy pokud dluznik jako osoba s dispozi¢nim opravnénim k majetkové podstaté
najemni smlouvu nevypovédeél, je pohledavka z titulu nadjemného za obdobi po rozhodnuti o tpadku
pohledavkou za majetkovou podstatou podle § 168 odst. 2 pism. g) IZ.

Rent entitlement from the bankruptcy order until the reorganisation is granted (Judgment of the High
Court in Prague of 8 August 2022, No. 104 VSPH 380 ,/2022-121)

The Court of Appeal addressed the question of whether the rent due for the period from the decision on
bankruptcy until the debtor's reorganisation was a claim for the assets enforceable pursuant to Section
203 of Act No. 182 /2006 Coll., Insolvency Act, as amended ("IA"), or whether such a claim should have been
filed in the insolvency proceedings as a non-priority claim pursuant to Section 256(3) in conjunction with
Section 330a of the IA.

Both the Court of First Instance and the Court of Appeals concluded that if the lease relationship between
the parties continued in the period until the reorganisation was granted, i.e. if the debtor, as a person with
the right of disposal of the assets, did not terminate the lease, the claim for rent for the period after the
bankruptcy decision is a claim for the assets of the estate pursuant to Section 168(2)(g) IZ.
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Fikce predani dila ve svétle nového judikatu (Rozsudek NejvySsiho soudu ze dne 23. 3. 2022 sp. zn. 23
Cdo 1001/2021)

Nejvyssi soud se v nedavno publikovaném rozhodnuti, musel vyporadat s otazkou, zdali je platné
ujednani ve smlouvé o dilo, které uvadi, Ze ,nedostavi-li se objednatel bezdivodné a opakované
(nejméné 2x) k prejimce dila ¢i jinym zptisobem bezdivodné zmari konecné predani dila a vyhotoveni
predavaciho protokolu, povazuje se dilo za radné a v¢as predané“. Nejvyssi soud se k celé véci vyjadril
tak, Ze sjednavani fikci a nevyvratitelnych domnének ve smlouvée, neni pouze z tohoto dvodu neplatné.
Ujednani jako takové vSak musi umoznovat dispozitivnost dané normy, od které se smluvni strany
hodlaji odchylit, a dale nesmi byt v rozporu se zakonem, ani se nesmi pric¢it dobrym mravam.

Nejvyssi soud pak uzavrel, Ze dohoda dvou podnikatel®, tak jak je popsana vyse, neni v rozporu s
zakonem a ani s dobrymi mravy a zminéné ujednani je tedy pripustné.

The fiction of handing over a work in the light of the new case law (Judgment of the Supreme Court of the
Czech Republic of 23 March 2022, Case No. 23 Cdo 1001,/2021)

In its decision of 23 March 2022, the Supreme Court had to deal with the question whether the provision in
the work contract stating that "if the client fails to appear unjustifiably and repeatedly (at least twice) to
accept the work or otherwise unjustifiably thwarts the final handover of the work and the execution of the
handover report, the work shall be deemed to have been duly and timely handed over" is valid. The
Supreme Court has commented on the whole matter that the agreement of fictions and irrebuttable
presumptions in the contract is not invalid for this reason alone. However, the stipulation as such must
allow for the disposability of the norm from which the parties intend to deviate and must not be contrary
to law or contrary to good morals.

The Supreme Court then concluded that the agreement between the two entrepreneurs, as set out above,
was not contrary to law or to good morals.
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Je tiraz OSVC pracovnim tirazem jako v pripadé zaméstnance? (Rozsudek Nejvy$§iho soudu ze dne 19.
5.2022, sp. zn. 21 Cdo 3061,/2020)

V projednavaném pripadé Nejvyssi soud posuzoval, zda za situace, kdy osoba samostatné vydéle¢né
¢inna vykonava praci pro spolec¢nost, 1ze za urc¢itych podminek uzavrit, Ze byl mezi stranami uzavien
fakticky pracovni pomér a z toho diivodu pripadny traz posuzovat jako pracovni a piiznat OSVC naroky
plynouci ze zakoniku prace jako v pripadé zaméstnance.

Ackoliv tedy mezi spole¢nosti a OSVC byla uzaviena ,smlouva o provedeni praci,“ shledal Nejvyssi soud,
ze fakticky vykon prace probihal v rezimu zavislé prace a mezi castniky byl navazan pracovni pomér.
Dle Nejvyssiho soudu nejsou pro zjiSténi, jaky pravni vztah se mezi Gc€astniky vytvoril, rozhodujici
subjektivni predstavy tcastnikl o jejich vztazich, nybrZ je vyznamné posouzeni obsahu projeva vtle,
tedy zjiSténi, co bylo (vyslovné nebo konkludentné) projeveno.

Nejvyssi soud tak uzavrel, ze v posuzovaném pripadé zalobce vykonaval pro spole¢nost zavislou praci,
neporusil predpisy BOZP, a tedy ma proti spolecnosti stejné naroky na odskodnéni pracovniho trazu,
jako by méli zaméstnanci Zalované.

Riziko odpovédnosti za pracovni traz je tak dal§im divodem, proc lze Zaméstnavatellim pii nastavovani
vztahtt s OSVC jediné doporucit, aby co nejvice eliminovali riziko, pfi kterém by mohl tento vztah
vykazovat znaky zavislé prace, a tedy mohl byt posouzen jako fakticky pracovni pomér.

Is an accident to a self-employed person an accident at work as in the case of an employee? (Judgment of
the Supreme Court of the Czech Republic, Case No. 21 Cdo 3061,/2020, dated 19 May 2022)

In the case at hand, the Supreme Court considered whether, in a situation where a self-employed person
performs work for a company, it can be concluded under certain conditions that a de facto employment
relationship has been concluded between the parties and, for that reason, a possible accident can be treated
as an employment injury and the self-employed person can be granted the rights arising from the Labour
Code as in the case of an employee.

Thus, although there was a "contract for the performance of work" between the company and the self-
employed person, the Supreme Court found that the actual performance of work was in the mode of
dependent work and that an employment relationship was established between the parties. According to
the Supreme Court, the subjective ideas of the parties about their relationship are not decisive for
determining what legal relationship was created between the parties, but the assessment of the content of
the manifestations of will, i.e. the determination of what was (explicitly or implicitly) manifested, is
relevant.

Thus, the Supreme Court concluded that in the present case, the plaintiff performed dependent work for
the company without violating the OSH regulations, and thus has the same claims against the company for
compensation for work-related injuries as would the defendant's employees.

Employers may therefore be advised, when setting up relationships with self-employed workers, to

eliminate as far as possible the risk that the relationship might have the characteristics of dependent work
and therefore be regarded as a de facto employment relationship.
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OdloZeni mzdy za praci prescas (Rozsudek Nejvyssiho spravniho soudu ze dne 25. 8. 2022, sp. zn. 6 Ads
138,/2022)

Nejvyssi spravni soud rozhodoval o kasaéni stiznosti Statniho Gradu inspekce prace na zaplaceni pokuty
udélené zaméstnavateli na zakladé kontroly inspekce prace. Zaméstnavatel svym zaméstnancim na
zakladé dohody vyplacel mzdu za praci prescas az za mésic, v némz za predchozi prescasovou praci
Cerpali nahradni volno, nikoli jiz za mésic, v némz prescasovou praci odvedli. Dle stiznosti Statniho
uradu inspektoratu prace nahradni volno tedy bylo ,placené®, nikoliv neplacené a dle § 141 odst. 1
zakoniku prace, by se méla dosazena mzda za praci prescas zaméstnanci vyplatit spole¢né se mzdou za
kalendarni mésic, v némz praci prescas vykonal a zaméstnavatel se dle néj nezakonné od této povinnosti
odchylil.

Nejvyssi spravni soud rozhodl s odkazem na jiz existujici judikaturu Nejvyssiho soudu tak, Ze §141 odst. 1
zakoniku prace je dispozitivhim ustanovenim, od kterého se lze odchylit a dale konstatoval, Ze se
nejednd o vzdani se naroku na tuto mzdu, nybrz o pouhé posunuti splatnosti mzdy se souhlasem
zaméstnance a o primérenou dobu, souvisejici s dobou ¢erpani nahradniho volna za praci prescas.
Jinymi slovy nejedna se o ujednani, jez by snizovalo standard zvlastni zakonné ochrany postaveni
zamestnance, a proto kasaéni stiznost zamitl.

VysSe uvedeny postup musi byt vSak dle Nejvyssiho spravniho soudu podminén souhlasem a pranim
zameéstnance, pricemz termin k vyplaté dosazené mzdy by mél byt sjednan v primérené dobé, nejpozdéji
vSak do doby, kdy bude nahradni volno zaméstnancem Cerpano, a nelze jej aplikovat v pripadech, kdy
zameéstnavatel, byt formalné smluvné, zneuzil své siln€jsi postaveni a podobny rezim zaméstnanctm
vnutil. Nejvy$si soud tak vSak vyslovné potvrdil praxi, kdy (napf. na zakladé hodinové banky)
zaméstnanec dostava stale stejnou mési¢ni mzdu jak v mésici, kdy vykonal praci prescas, tak v meésici,
kdy ¢erpal nahradni volno.
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Deferment of overtime pay (Judgment of the Supreme Administrative Court of 25 August 2022, Case No. 6
Ads 138 /2022)

The Supreme Administrative Court ruled on a cassation complaint by the State Labour Inspection Office
for payment of a fine imposed on an employer following a labour inspection for paying its employees
overtime wages, albeit on the basis of an agreement, only for the month in which they took compensatory
time off for overtime work, and not for the month in which they performed the overtime work. Thus,
according to the complaint of the State Labour Inspectorate, the compensatory time off was "paid", not
unpaid, and according to Article 141(1) of the Labour Code, the overtime wages earned by the employee
should be paid together with the wages for the calendar month in which the overtime work was performed,
and the employer illegally deviated from this obligation.

The Supreme Administrative Court ruled, referring to the existing case law of the Supreme Court, that
Section 141(1) of the Labour Code is a dispositive provision which may be derogated from and further held
that it is not a waiver of the right to such wages, but merely a postponement of the due date of the wages
with the employee's consent and for a reasonable period of time related to the period of compensatory time
off for overtime work. In other words, it is not an arrangement which lowers the standard of the special
statutory protection of the employee's position, and the Court therefore dismisses the appeal.

Commentary | However, according to the Supreme Administrative Court, the above procedure must be
conditional on the employee's consent and wishes, and the date for payment of the wages earned should be
agreed within a reasonable period of time, but no later than the time when the compensatory time off is
taken by the employee, and cannot be applied in cases where the employer, albeit formally contractual, has
abused its stronger position and imposed a similar scheme on employees. However, the Supreme Court has
thus expressly confirmed the practice where (e.g. on the basis of an hourly bank) an employee is still paid
the same monthly wage in the month in which he or she has worked overtime as in the month in which the
compensatory leave is taken.
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Nespokojenost s praci jako divod vypovédi pro nadbyteénost? (Rozsudek Nejvyssiho soudu ze dne 27.
5.2022, sp. zn. 21 Cdo 3710 /2020)

Nejvyssi soud ve svém rozhodnuti poukazal na problematiku naduzivani vypovédniho dtvodu
nadbytecnosti v praxi. Soud reSil spor mezi zaméstnancem na pozici reditele obchodniho zastoupeni
ceské pobocky, jez dle jednatele ¢eské pobocky nevykonaval svou praci dostate¢né. Z toho diivodu mezi
jednatelem a zaméstnancem dochazelo ke sportim, které vyustili ve dvé organiza¢ni zmény na pobocce
kratce po sobé.

Zameéstnanci byla k jeho stavajici pozici pripojena pozice key account a zaroven bylo stanoveno, Ze
agendu reditele obchodniho zastoupeni a dalSi nové tkoly prevezme novy zaméstnanec, jez uzavrel
pracovni smlouvu s druhem prace nastupce soucasného vedouciho pobocky. Po 4 mésicich pak byla
pozice reditele obchodniho zastoupeni a key account zruSena a naplil prace byla presunuta na
obchodniho reditele, kterym se stal pri prvni reorganizaci prijaty zaméstnanec.

Byvaly reditel obchodniho zastoupeni pak obdrzel vypovéd z diivodu nadbytecnosti. JelikoZ vSak bylo
zjevneé, Ze organizacni zmény probéhly z divodu nespokojenosti s praci zaméstnance, Nejvyssi soud
rozhodl, Ze pravnim davodem pro rozvazani takovéhoto pracovniho poméru meély byt neuspokojivé
pracovni vysledky, jimz vSak dle zakona musi predchazet pisemné upozornéni na moznost vypovédi pri
neodstranéni nedostatk. Z toho dtivodu Nejvyssi soud rozsudky predchozich instanci, jezZ neshledaly ve
vypovédnim divodu problém, zrusil a véc vratil soudu prvni instance.

Job dissatisfaction as a reason for dismissal for redundancy? (Judgment of the Supreme Court of the
Czech Republic of 27 May 2022, Case No. 21 Cdo 3710,/2020)

In its decision, the Supreme Court pointed out the problem of overuse of the reason of redundancy in
practice. The court dealt with a dispute between an employee in the position of director of a sales
representative office of a Czech branch who, according to the manager of the Czech branch, did not
perform his work sufficiently. As a result, there were disputes between the manager and the employee,
which resulted in two organisational changes at the branch shortly after each other.

The employee was given a key account position in addition to his current position and it was also
determined that the agenda of the sales director and other new tasks would be taken over by a new
employee who had entered into an employment contract with the type of work of the successor to the
current branch manager.After 4 months, the position of Sales Director and Key Account was abolished and
the workload was transferred to the Sales Director, who was the employee recruited in the first
reorganisation.

The former Sales Director was then dismissed on the grounds of redundancy. However, since it was clear
that the organisational changes had been made because of dissatisfaction with the employee's work, the
Supreme Court held that the legal grounds for terminating that employment relationship should have been
unsatisfactory legal results, preceded, however, by a prior written warning of the possibility of dismissal if
the deficiencies were not remedied. For that reason, the Supreme Court annulled the judgments of the
previous instances which did not find a problem with the grounds for termination and referred the case
back to the court of first instance.
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MozZnost zverejnéni Gcetni zavérky ve sbirce listin se ,zacernénymi“ udaji (Usneseni Nejvyssiho
soudu ze dne 24. 2. 2022, sp. zn. 27 Cdo 2536 /2021)

Nejvys$si soud v dané véci posuzoval, zda je mozné ve sbirce listin obchodniho rejstiiku zverejnit tcetni
zavérku se zacernénymi udaji.

Pravidelné zverejiovani Gcetni zavérky je zakonna povinnost, za jejiz poruseni mtze byt spolecnosti
uloZena pokuta az ve vysi 3 % aktiv. Je-li spole¢nost vyzvana rejstiikovym soudem, aby mu predlozila
ucetni zavérku, a spoleCnost tuto povinnost nesplni, mize rejstrikovy soud rozhodnout o zruSeni
spolecnosti s likvidaci. NezalozZeni Gcetni zavérky do sbirky listin maze mit rovnéz negativni dtsledky
také pro Cleny statutarniho organu.

Podle nazoru Nejvy$§iho soudu je mozné platné zverejnit Gcetni zaveérku (¢i vyro¢ni zpravu) se
zaCernénymi Udaji pouze v pripadé€, Ze zverejnéni takovych adaji by bylo zplsobilé privodit dané
spolecnosti Gjmu.

Pokud by tedy urcity tdaj byl zptsobily spole¢nosti zptsobit Gjmu v pripadé jeho zverejnéni, lze jej v
ucetni zaveérce (Ci vyro¢ni zprave) zacernit. Zaroven ale plati, Ze zacernéni by se mélo tykat pouze
vybranych 0daji, jejichz citlivost by méla byt spolecnost pripravena odtivodnit.

S ohledem na zminény rozsudek Nejvyssiho soudu tedy nékteré tidaje ve zverejiiované ucetni zavérce
(¢i vyro¢ni zprave) zacernit lze, nicméné je k tomu t'eba pristupovat obezretné a diivodné.

Possibility of publishing financial statements in the collection of documents with "blacked-out” data
(Supreme Court Case No. 27 Cdo 2536,/2021 of 24 February 2022)

In the case at hand, the Supreme Court assessed whether it is possible to publish financial statements with
blacked-out data in the collection of documents of the Commercial Register.

It should be recalled here that the regular publication of financial statements is a legal obligation, the
breach of which may result in a fine of up to 3% of the company's assets. If a company is required by the
Registry Court to submit its financial statements and fails to comply with this obligation, the Registry
Court may decide to dissolve the company with liquidation. Failure to file the accounts in the collection of
documents may also have negative consequences for the members of the statutory body.

According to the Supreme Court, it is possible to validly publish financial statements (or annual reports)
with blacked-out data only if the publication of such data would cause harm to the company.

Thus, if a particular figure would be likely to cause harm to the company if it were published, it may be
blacked out in the financial statements (or annual report).At the same time, however, blacking out should
be limited to selected data whose sensitivity the company should be prepared to justify.

Therefore, in view of the above-mentioned Supreme Court judgment, some data in the published financial
statements (or annual report) may be blacked out, but this should be done with caution and reason.
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SD EU: Zaméstnavatel muze vydat obecny zakaz noSeni hidZabti na pracovisti (Rozhodnuti Soudniho
dvora Evropské Unie ze dne 13. 10. 2022, &. j. C-344/20)

S predbéznou otazkou, tykajici se ustanoveni evropské smérnice stanovujici obecny ramec pro rovné
zachazeni v zameéstnani, se na Soudni dvir Evropské unie obratil belgicky soud, ktery resil zalobu Zeny
muslimského vyznani, kterou se branila proti Gdajné diskrimina¢nimu jednani ze strany jejiho
potencialniho zaméstnavatele. Ten ji nezaméstnal z diivodu, Ze nechtéla respektovat vniti'ni predpis, mj.
zakazujici projevovat oblékanim své nabozenské presvédceni.

Soudni dvlr se ve svém rozhodnuti ze dne 13.10.2022 vyjadril tak, ze vnitfni predpis, ktery zakazuje
zaméstnancim, aby projevovali své nabozenské nebo filozofické presvédéeni (at uz slovy nebo
oblékanim), nepredstavuje primou diskriminaci na zakladé nabozenského vyznani ¢i viry, a to za
predpokladu, ze je takové pravidlo uplatiiovano obecné a bez rozdilu. Sou¢asné soud uvedl, zZe aby dané
pravidlo nezakladalo ani neprimou diskriminaci, je nutné, aby bylo objektivné odiivodnéno legitimnim
cilem s tim, Ze prostredky k dosazeni uvedeného cile musi byt primérené a nezbytné.

Zakaz noSeni nabozenskych odéva tak mize byt kupt. odivodnén potrebou zaméstnavatele vytvorit ve
vztahu k zakaznikovi obraz neutrality, a to zejména v pripadé, kdy toto pravidlo plati pro ty
zameéstnance, kteri jsou v kontaktu se zakazniky.

CJEU: Employers can issue a general ban on hijabs in the workplace (Judgment of the Court of Justice of
the European Union of 13.10.2022, Case C-344,/20)

A Belgian court has referred to the Court of Justice of the European Union a preliminary question
concerning the provisions of a European directive establishing a general framework for equal treatment in
employment, in an action brought by a Muslim woman to defend herself against alleged discriminatory
conduct by her prospective employer. The employer had not hired her because she did not want to comply
with an internal regulation prohibiting, inter alia, the expression of her religious beliefs by dress.

In its judgment of 13 October 2022, the Court held that an internal regulation prohibiting employees from
expressing their religious or philosophical beliefs (whether in words or dress) does not constitute direct
discrimination on grounds of religion or belief, provided that such a rule is applied generally and
indiscriminately. At the same time, the Court stated that for a rule not to constitute indirect
discrimination, it must be objectively justified by a legitimate aim, and the means of achieving that aim
must be proportionate and necessary.

The prohibition on the wearing of religious clothing may thus be justified, for example, by the employer's
need to create an image of neutrality in relation to the customer, particularly where the rule applies to
those employees who are in contact with customers.
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Vyznamu nazoru ditéte v rodinnych sporech (Nalez Ustavniho soudu ze dne 15. 8. 2022, sp. zn. II. US
1626 /22)

Ustavni soud rozhodoval ve véci nezletilého ve véku 14let, ktery byl sice svéfeny do vylu¢né péce matky,
ale na zakladé svého rozhodnuti chtél zistat v péci otce, nebot u matky duSevné strada kvili
nevhodnému chovani matky a jejiho druha, kde je z jejich strany vystavovan psychickému nasili, natlaku
a zastrasovani. Otec nezletilého podal navrh na narizeni predbézného opatreni, o kterém soud rozhodl
tak, Ze nezletilého svétil do jeho péce. Odvolaci soud predbézné opatreni zrusil.

Ustavni soud rozhodnuti odvolaciho soudu zrusil s od{ivodnénim, ze nazor ditéte, které se vékem blizi
dospélosti, nelze v zadném fizeni pred obecnymi soudy (i v fizeni o narizeni predbézného opatreni),
které se tyka rozhodovani o jeho zivoté, pominout. Soudy maji povinnost povazovat prani nezletilého za
zasadni voditko pfi hledani jeho nejlepSiho zajmu, a to zejména za predpokladu, Ze je mlady clovek
schopen nazor na jeho nejlepsi zajem vyjadrit a vnimat jeho konsekvence, nema vychovny problém a
schopnosti obou rodi¢ zajistit péc¢i o néj jsou v zasadé rovnocenné. Opacny pristup by porusoval
princip nejlepsiho zajmu ditéte podle ¢l. 3 odst. 1 Umluvy o pravech ditéte.

The importance of the child's opinion in family disputes (Constitutional Court ruling of 15.08.2022 II. US
1626 /22)

The Constitutional Court ruled in the case of a minor aged 14, who, although he had been entrusted to the
exclusive care of his mother, wanted to remain in the care of his father because he was mentally suffering
from the inappropriate behaviour of his mother and her companion, where he was subjected to
psychological violence, coercion and intimidation on their part. The minor's father filed an application for
an interim measure, which the court decided by entrusting the minor to his care. The Court of Appeal
annulled the interim measure.

The Constitutional Court overturned the Court of Appeal's decision on the ground that the opinion of a
child approaching adulthood cannot be disregarded in any proceedings before the ordinary courts (in
proceedings for interim measures) concerning decisions about his life. The courts are obliged to regard the
wishes of the minor as a fundamental guide to the best interests of the minor, in particular where the
young person is able to express his or her best interests and perceive the consequences thereof, has no
educational difficulties and the ability of both parents to provide for his or her care is essentially
equivalent. A contrary approach would violate the principle of the best interests of the child under Article
3(1) of the Convention on the Rights of the Child.
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